 Reflection – a View from the Bench

TECBAR – 28th September 2011 – Inner Temple

Breaking without apology a tradition which appears to be emerging with some judgments in the TCC and now the Court of Appeal, this lecture is not divided into 14 Parts, and I shall not  announce at the outset the headings under which it will be given.  Indeed the title of the lecture, chosen with the aid and insight of two TecBar officers, was selected, as I saw it, to give me the widest possible freedom to say what I wanted to say when the time arrived and to be as unconstraining as possible.

I am not, however, intending to engage in disconnected, egotistical reminiscence; nor am I going to attempt to take apart finer points about extension of time or loss and expense clauses in standard forms of Building Contract; nor give you my largely worthless views about adjudication, mediation or the constituent parts of high grade concrete; nor even relate my quite extensive experiences with the steelwork subcontract for the construction of Wembley Stadium.  I may bring myself to do something along those lines at another conference in about a week’s time – but not today.

I will try for the most part to be serious; to reflect without nostalgia on 43 years as a lawyer, nearly 21 of which have been spent as a judge.  It is not intended to be a classical apologia pro vita sua.  21 years is a long time to be away from practice, and three score years and ten is something of a climacteric.  But reflections immediately upon retirement are an opportunity which will not recur, and I shall never be better placed to do what I am about to attempt.  For I am not yet out of date judicially.  In 6 months’ time, I shall be.

You will not, therefore, be hearing much about the Gray’s Magistrates’ Court, now sadly closed by Court Service economy; nor the Southend County Court and other centres of judicial and legal excellence in the nether regions of Essex.  I shall pass over Chelmsford Quarter Sessions in 1968; lectures at the Brixton School of Building (when I did talk about extension of time classes, loss and expense and liquidated damages); and tales from the Official Referees’ corridor in the 1970s and 1980s; arbitrations about piles, steel structures, and windows and erection sequences – I promise you that’s true –  in Welsh hospitals; about weeping plaster all over a hospital in Karachi; and tortuous air conditioning ducts in a hospital in Hong Kong.

All that I leave out, to embark on Part 1 of this serious reflective lecture. 

Part 1 – Introduction.  

It is human nature, in my experience, that growing older produces rose tinted spectacles for the past and an increasingly cantankerous view of the present.  This is a failing which nearly everyone has, for the simple biological, physiological and emotional reason that you generally think more quickly, play better tennis and enjoy yourself better when you are 18 or 25 than when you are 50, 60 or 70.  The quirk of nature is to attribute what in truth is your own decline to an imagined deterioration in everything around you.  Cicero did this, for ever praising the times as they were when he was a boy.  My mother-in-law did this because she did play better tennis in the 1930s than the 1970s.  We all do it.  And in truth we are all wrong.  Things are not worse now than they were in my youth.  True the World War II fighter pilot, who may happily survive to be over 90, is able to say that he had a wonderful time chasing enemy bombers over London in 1940 and 1941.  But life in much of the world was hell then, and penicillin had not yet overcome deadly illnesses which are scarcely heard of in much of the developed world today.  If everyone who throughout the ages has complained that things are not what they were in their youth were correct, it is impossible to imagine where cumulative deterioration would have reached by now.  I am happy to proclaim that Cicero and my mother-in-law were not correct.  Things do not always deteriorate as you progress through life.  They merely change somewhat.  There is something of a case for saying that, in some respects and in some places, material things improve.  But life and human nature are not in the main really concerned with material things, but with emotional and spiritual well-being – as to which human nature, I believe, remains unchanged.

As with human nature, so with legal practice; so with the development of the law, both common law and statute; so with the operation of the courts and the ways in which advocates deal with judges (or for that matter arbitrators); and in which judges deal with advocates and parties.  Many modern judges will complain, in private if not in public, that standards of advocacy are not what they were.  They will reminisce about the delight of life on the Midland and Oxford circuit in the 1960s and on the Midland circuit more recently, and tell tales of cantankerous and offensive Court of Appeal judges in the 1970s, fondly believing that they themselves have none of these objectionable characteristics.  What does it matter if male advocates do not often wear waistcoats or do up their jacket buttons?  What matters now is if advocates are economically persuasive.  I can tell you with complete confidence that there is a large number of excellently persuasive advocates in the higher courts today, very few of whom appear idealised as such in fashionable newspapers.  I am also sure that appearing as an advocate in today’s Court of Appeal is as challenging an experience generally as it was in the 1970s.

I must confess that my instruction to myself –  which I really do believe – not to look back to the past with a nostalgia which is critical of the present was a bit tested last week, when the present editors of Keating on Building Contracts kindly sent me a proof copy of their redraft section on Causation.  They politely explained that they were not asking my permission to rewrite the text, which I had largely written 20 years ago.  They are going to do it anyway, and that of course is right and their privilege.  Some of you will know that there has been a bit of a debate in these last 20 years about whether what I wrote remained correct, but the editors have faithfully maintained my text until now.  But no longer, it seems.  I am sure that the text about to be published will correctly represent the law as it now stands, but I can now say in this company that I scarcely had the opportunity to have a go at this topic in the Court of Appeal, and that is something which I can say with a wry smile I slightly regret.  However, I can say without dissimulation that the text of the forthcoming edition of Keating, in this and other respects, will perhaps express the law as it is now thought to be, neither worse, nor perhaps better than it used to be expressed – just differently.

If I were following fashion, I should now say that that is the end of the Introduction, and that I am now going to have a look at four initially somewhat unrelated topics within my own judicial experience, to use them as starting points for some scarcely original suggestions about techniques and styles of advocacy in the second decade of the 21st century.  That may be a bit routine, but I shall end with a somewhat wider view about how a conscientious professional person might reasonably be expected to deal with the modern trend or version of over-complication and expense.  Good advocacy is a universal requirement of any court or arbitration practice.  So the fact that I am not going to say a lot about extension of time clauses or liquidated damages should not unduly trouble a TecBar audience; and please forgive me if I light off onto topics, two of which do not often feature directly in the TCC.  I must also, must I not, guard very heavily against saying that the present state of affairs relating to my subjects represents deterioration or is deteriorating.  It is, we remember, just changing.  And I must also say that Parts 2, 3, 4 and 5 of this talk cannot avoid skating the surface only of subjects about each of which others would write whole books with many hundreds of pages.  So here goes.

Part 2 – The Rule of Law – an ambitious place to start.

The Rule of Law is a concept of some developing fluidity and huge constitutional and global significance.  Tom Bingham’s book of that title has, as you would expect of the greatest and most rounded lawyer of the last 50 years, great insight and historical perception.  He traces the lineage of the rule of law from Magna Carta, the writ of habeas corpus, the abolition of torture, the Petition of Right, the Habeas Corpus Amendment Act 1679, the Bill of Rights and the Act of Settlement, via constitutional developments in the United States and France into the 19th and 20th centuries and the Universal Declaration of Human Rights adopted by the United Nations General Assembly in December 1948.  We have, of course, now on the Westminster Statute Book the Human Rights Act 1998. Constitutional questions of high importance are bubbling in the undergrowth relating to the proper use and application of the Parliament Acts 1911 and 1949 – of wider significance than the mere enactment of the Hunting Act 2004 – and the still unresolved matter of reform to the House of Lords, which has continued as tomorrow’s problem now for exactly 100 years this year – see the descriptive preamble to the Parliament Act 1911.

For all this, the rule of law as a national and global imperative of democratic governance has started to crystallise comparatively recently.  Lawyers have set about defining it, or at least delineating what is meant.  Tom Bingham says this:

“The core of the existing principle is, I suggest, that all persons and authorities within the state, whether public or private, should be bound by and entitled to the benefit of laws publicly made, taking effect (generally) in the future and publicly administered in the Courts”.

He accepts that there may be exceptions and qualifications and he traces the ancestry of his formulation to Dicey and John Locke, and to Tom Paine’s assertions in 1776 “that in America THE LAW IS KING.  For as in absolute governments the King is law, so in free countries the law ought to be King; and there ought to be no other”.

Tom Bingham himself was quite clear as to the unqualified supremacy of Parliament in this jurisdiction.  You can find this in his opinion in the House of Lords in the first Countryside Alliance appeal.  He also proclaimed the unqualified supremacy of Parliament in his contribution to the 2008 Temple Festival series of Symposia entitled “Law and Society – Which is to be Master?”  Speaking on 7th July 2008 at the Symposium on Law and Politics in the Great Hall at Westminster School, Tom Bingham’s answer to his question “Under our constitution is Parliament supreme?” was:

“Answer: Yes.  Hall, Bacon, Selden, Locke, Blackstone, Adam Smith, Johnson, Hardwicke, Paine, Maitland, Holdsworth, Dicey and about 3000 judges have said so.  And the question does not bear discussion.”

I am not sure that I entirely agree with that last sentence, if we were to widen the debate to the outer fringes of the rule of law, and take it beyond “our constitution”, which was of course the premise of Tom Bingham’s question.

If you will allow me to digress for a moment even further from advocacy and the Standard Form of Building Contract, to indulge in a blatant piece of self-advertisement, in the summer of 2008, I went at the instigation of Inner Temple to Malaysia, where I was rather bounced by the quite admirable officers of the Malaysian Inner Temple Alumni Association into giving a public lecture on the Rule of Law.  You may know that Malaysia has a delicate democratic balance between Muslim, Indian and to an extent Chinese national interests, entirely appropriate and necessary for a mature nation in South East Asia, and a legal system, judiciary and legal profession derived from and operating under a largely common law tradition.  Many of its lawyers are still trained at or with the assistance of London University and the Inns of Court here.  Malaysia certainly adheres to the rule of law, but I hope I offend no one by saying that that is not a foregone conclusion for some of its near or somewhat more distant neighbours.

Not only was I bounced into giving this lecture, but I discovered on my arrival to my dismay that a recently retired British Prime Minister had given a much publicised address in Kuala Lumpur on the very same subject just a few weeks earlier.  My own lecture lacked any impact it might otherwise have had because I lost my voice in the middle of it.

Speaking in that context and with reference to British institutions, I said this:

“However that may be the core principles of the rule of law prevail and are to be cherished and guarded whenever they are at risk.  Numerous academic and practising lawyers and judges, much better qualified than I, have laboured hard and long to define what the rule of law is, and it can scarcely be done in a few sentences.  Nor will an account which fits one jurisdiction necessarily fit in every respect another different jurisdiction.

At heart, however, the rule of law is a state of affairs where the law, be it common law, statute or custom, is made or comes into existence by due constitutional process; where the law is accessible to individuals and institutions living under it; and where it is enforceable by an independent and accessible judicial process, whose decisions are properly capable of taking effect, so that the individuals and institutions are not at risk of denial of or arbitrary interference with their legal rights extending beyond that which the law provides.  That is a sentence of my own composition, which professors of law would no doubt tear apart with ease and enthusiasm.  But it will do for present purposes.”

One more reference and I will move on.  Speaking on 14th April 2008 at the Temple Festival Symposium on Law and Religion, Professor Anthony Grayling, Professor of Philosophy at Birkbeck, University of London, spoke of the tensions between what might be called modern times and some of our deepest traditions.  In a religious context, this symposium took place just three months after the Archbishop of Canterbury had given his hugely controversial and hugely misrepresented speech about Sharia law in the Great Hall of the Royal Courts of Justice.  Anthony Grayling said this of a then very recent Divisional Court judgment by Lord Justice Moses and Mr Justice Collins:

“That judgment which was published on 10th April 2008, in the case of BAE and the alleged corruption associated with arms sales to Saudi Arabia, you may remember, turns on this extremely significant point, that the rule of law comes to nothing if it is ever amenable to the pressure, the interest of any kind of interest group in society which can change, alter, distort, stop or unduly influence the administration of justice.  I think that is a principle with which I can scarcely believe anyone would wish to disagree, but it is a principle of the very greatest importance.”

When I draw the threads together, the question will be, where does all that leave judges, arbitrators and  advocates, including those working in the TCC or in TCC related arbitration, mediation or adjudication?

Part 3: Negligence. 

One of my greatest privileges was to have prepared the 5th Edition of Keating on Building Contracts during Donald Keating’s active professional life time and with the inestimable help of the team who are named at the beginning of the book.  Most of that edition was based on Donald’s fourth edition; but there was much rewriting to do because things had moved on greatly in the intervening years.  Chapter 7, however, entitled “Negligence”, was new.  The law of negligence had, for present purposes, been invented by Lord Atkin in 1932 [Donoghue v. Stevenson [1932] AC 562] to try to fill a palpable emerging gap in the common law not occupied by the law of contract and the unsatisfactory common law of nuisance.  At about the same time embryo statutes were going to cover such matters as employer’s liability and conditions in factories and mines where there was much industrial illness and death, now rightly regarded as horrific.  No one had, or has, any difficulty if a motorist carelessly hits another motorist causing damage to the other car and personal injury to the other motorist.  But Lord Atkin’s question, “who then, in law, is my neighbour?” produces a much less obvious answer for more sophisticated relationships, especially those where the loss was economic or where physical damage was not caused by impact or was caused by want of care in the more distant past.  Hedley Byrne v. Heller and Partners [1964] AC 465 was a landmark and a whole series of House of Lords and Court of Appeal decisions in the 1980s culminated with Murphy v Brentford District Council [1991] AC 318 in the very summer of the year in which the 5th Edition of Keating was published.  Murphy appeared at the time to have brought a bit of order out of disorder, and, with legislation about limitation, to an extent did so for the world of construction contracts.  But not, I fear, entirely, especially where other relationships are concerned.

What about the father of three, an apparently competent swimmer, who drowned in the sight of his wife and children for no explained reason in a National Trust pond; or the child in care whose education was allegedly mismanaged by a local authority child professional; or the teacher who claimed to have been given a qualified Criminal Records Bureau Certificate wrongly, because the police did not in his case turn up records in their possession showing the full circumstances in which he had been discharged from arrest upon an allegation of unlawful sexual assault.  More about that appeal later.  These and very many other cases illustrate relationships which the vacuous test in Caparo v. Dickman [1990] 2 AC 605 cannot definitively, or even usefully, cope with, and where the question whether the defendant is to be taken to have assumed responsibility to guard against the loss which is alleged to have been caused by his want of care also tends to receive an ill-defined ad hoc judicial answer.  We have reached the stage where the House of Lords, almost in despair, has said more than once that the question reduces to whether the law recognises in all the circumstances a duty of care (Lord Slynn in Phelps v. Hillingdon London Borough Council [2001] 2 AC 619) and that the tests used in considering whether a defendant sued as causing pure economic loss owes a duty of care disclose no common denominator by which liability can be determined (Lord Steyn in Customs and Excise Commissioners  v. Barclays Bank [2007] 1 AC 181.  

When I draw the threads together, the question will be, where does all that leave judges, arbitrators and  advocates, including those working in the TCC or in TCC related arbitration, mediation or adjudication?

Part 4 - Human Rights and Asylum seekers.  

This is not an obviously TCC subject, but it is one upon which I have spent more of my recent judicial and administrative time than any other, and a topic of huge national and international importance.  

As many of you will know at least in general, a huge amount of judicial time is spent in the Immigration and Asylum Chambers of the Tribunals, in the Administrative Court and in the Court of Appeal dealing with claims by asylum seekers which the Home Office, in the guise of the United Kingdom Borders Agency, deal with and often seek to resist.  The international, national, governmental, administrative and social reasons why this volume of cases exists is well beyond the bounds of this lecture.  The application of Human Rights considerations to the problem which the courts face may just be touched on.

We all know that the European Convention on Human Rights came into being as drafted largely by English lawyers, in association with the other International Instruments, in the aftermath of some of the horrors associated with the Second World War.  Articles 2 and 3 of the Convention require unqualified protection of the right to life and prohibit torture and cruel, inhuman or degrading treatment.  Article 5 protects with qualifications freedom from detention.  Article 6 requires fair judicial processes.  Article 8 provides qualified protection for private and family life.  These and other articles are embedded in the Human Rights Act 1998 and courts are thereby obliged to have regard to decisions of the European Court of Human Rights in Strasbourg.  This is not a court which operates in the mind set of an English Common lawyer.  Its decisions have careful and repetitive regard to earlier decisions of the Court in a largely overburdened attempt to achieve compromise between judges of differing judicial backgrounds and traditions.  The Strasbourg Court spends a great deal of its time dealing with a huge volume of cases from Poland, Russia, and some other Eastern European States, and incidentally also Italy. In these and other cases, the court seeks to promote basic human rights in states (with the exception of Italy, whose judicial system suffers from massive delays) still emerging with democracy from former totalitarian regimes.  In the result, there is ample scope (and rightly so) for lawyers representing asylum seekers in this jurisdiction to find and rely on Strasbourg precedent, usually expressed as generalities, to explain why this particular asylum seekers is entitled to protection from torture, for instance, which he says he will suffer if he is returned to Sri Lanka, it may be; or why that asylum seeker, in a relationship with a British citizen entitled to be here, would suffer unlawful violation of his or her rights to family or private life if is he is returned.  The Upper Tribunal Immigration and Asylum Chamber produces Country Guidance decisions, and the House of Lords or Supreme Court and the Court of Appeal give hugely long judgments on supremely important cases; as for instance about people detained in Belmarsh or Guantanamo Bay or those with very restricted bail conditions imposed by the Special Immigration Appeals Commission upon evidence which sometimes, for national security reasons, is not disclosed even to claimants when they challenge an administrative deportation order.

As to the comparative grass roots of the Administrative Court, how does all this impinge on the day to day treadmill of routine asylum applications?  The issue is usually now whether, upon a second appeal test, the Tribunal decision under challenge proceeded on a mistake of law, but when that decision was so often on the face of it a decision of fact rejecting the asylum seeker’s evidence?  A jurisdiction limited, as it is, to correcting errors of law ought not to be inundated with challenges which are, or ought to be, challenges to the lower court’s findings of fact.  But the vast corpus of Strasbourg cases and the layer upon layer of domestic decisions at all levels mean that sophisticated errors of law are promoted and often found to be at least arguable.  It is, of course, essential and right that the judicial system sufficiently addresses questions of this kind for the proper protection of those who may truly be at risk of serious, perhaps irremediable, violation of their rights, provided that the system operates at all levels with proper regard to what is truly necessary and proportionate. 

When I draw the threads together, the question will be, where does all that leave judges, arbitrators and  advocates, including those working in the TCC or in TCC related arbitration, mediation or adjudication?

Part 5 - Government regulation or over-regulation.  

Here we are getting closer to Building Regulations, British Standard Specifications, Health and Safety regulations and intrusive legislation generally.

The paragraph in my Malaysian lecture which immediately preceded the two paragraphs about the rule of law which I quoted earlier said this:

“… we must not forget that ancient institutions sometimes, perhaps often, get encrusted with outmoded paraphernalia.  It is not generally speaking a good thing if the law is overloaded with large accretions of case law or with statutes with hundreds of sections and dozens of schedules.  The English Criminal Justice Act 2003 is an example of this; and heaven knows how those who need to get to the bottom of Finance and Taxation Statutes which now occupy at least 6 volumes of Halsbury’s Statutes, or even Social Security legislation, which occupies a mere 2 volumes comprising a mere 1800 pages or so.”

Reverting to the 2008 Temple Symposia, the Symposium on 11th February 2008 at the Royal Society was on Law and Science.  Baroness Deech DBE spoke at it in the context of the then recent Human Fertilisation and Embryology Bill which was, as she said, inching its way through the House of Lords.  It is most unfortunate, she said, that the word “regulation” is so widely used because nobody likes the word.  We all want less of it and better regulation.  Two big contemporary issues were “Is regulation of infertility treatment in contravention of human rights?  How much detailed control should one specify in the law, and how much do you leave to the discretion of the regulators and the patients?  Or as a TecBar member might say, how much discretion do you leave to the Building Inspector or the Specialist Contractor?  Or, as judges in lower courts or tribunals might say of the doctrine of precedent, how much discretion should the Court of Appeal leave to the wisdom and good sense of individual judges?  Or as the same judges might re-express essentially the same point, how can we exercise our judgment, when we are bombarded with references to electronic transcripts of every word that is ever uttered judicially in final appeals in the Court of Appeal, and many of the reserved judgments in the Administrative Court and the Upper Tribunal?

Another contributor to the Temple Symposium on Law and Religion was the Rt. Rev. the Lord Eames OM., for 20 years to 2006 the 103rd Archbishop of Armagh and Primate of All Ireland, and a person of huge influence in the matter of reconciliation in Northern Ireland.  He recalled a rhyme which emerged from the period of debate on the enclosing of common land in England which went:

“They hanged the man and flogged the woman

  that steals the goose from off the common,

  But let the greater villain loose,

  that steals the common from the goose”

“These words”, he said, “illustrate for me that the trend in public discourse, over the past half century or so, has been for the state increasingly to legislate for matters that were left in former times unlegislated for or against, to enclose and define and effectively limit those freedoms in the past inferred or simply claimed as of common right.  I think of the protest legislation around parliament, the loss of the right to silence, the possibility of facing trial a second time for the same crime, the legislation on personal life-style where matters originally acknowledged as acceptable in private have become subject to public scrutiny”.

Where does all that leave judges, arbitrators and  advocates, including those working in the TCC or in TCC related arbitration, mediation or adjudication?

***

That is the end of Parts 2, 3 , 4 and 5, as to which some of you may not be old enough to remember or to have read a Wartime Anthology of Poetry compiled by Field-Marshal Earl Wavell.  Its title was “Other Men’s Flowers”.  On the Frontispiece of my copy of this Anthology, Lord Wavell reproduced this quotation from Montaigne:

“I have gathered a posie of other men’s flowers and nothing but the thread that binds them is my own.”


Here is my attempt at something of a binding thread this evening.

Advocacy at all levels and in any court, tribunal or arbitration is an art to be developed by experience.  It cannot be taught, so much as hinted at.  The modern advocate’s task is not to make pompous declamatory speeches, but to persuade whoever it is that you are engaged to persuade.  It requires instinctive judgment of what matters and what does not matter, and the courage to leave out or cast aside very lightly that which does not matter.  It requires a conscious, or at least subconscious, appreciation of what the particular tribunal you are seeking to persuade will find persuasive.  It thus requires developing an empathy with the particular court whatever your own idea of the court’s personality or even competence.  Most modern judges do not appreciate obsequious deference.  You are not there to show off to your own satisfaction how clever and knowledgeable you are.  Importantly, you are not there to spend the tribunal’s time and your client’s money on exploring every avenue which your intellect, or those who have prepared the case for you, suggest is possibly there for exploration.

I do not need to tell this audience that this requires complete preparation and mastery of your factual and legal subject matter.  You cannot otherwise make the judgments which good advocacy requires.  If you are under-prepared, you will be chasing your own tail, not acting as an advocate should.

But above all, good advocacy requires judgment.

The common denominator of Parts 2, 3, 4 and 5 of this talk is complication – complication and the capacity for prohibitive expense.  Litigation and to an extent arbitration have always been too slow and too expensive.  That is not a rose-tinted retrospect by an elderly retiring judge to a time when litigation was uncomplicated and cheap.  I recall a Punch cartoon at budget time one year in my comparative youth when Jim Callaghan was Chancellor.  The full page picture showed the Chancellor in 18th century dress with a quill pen writing his budget speech; and an on-looking obviously tax lawyer in pin stripe trousers and a bowler hat saying with a gleeful and acquisitive look, “Whatever you do, make it complicated.”  Is complication and expense so unavoidable that the individual judge or practitioner can sit back with a clear conscience and just let it happen, so long as the judges are being paid their salaries and the practitioners their fees?  The easy superficial judicial answer to the general problem is to suppose that an appropriate costs order will do the trick.  But wasted costs orders are themselves too complicated to provide an effective general answer.  They tend themselves to generate even more cost, and they are not, in my experience, an effective stimulus to economy in the first place.

It is perhaps worth giving a general account of what happens in the Court of Appeal from the point of view of the judges.  The judges may be elderly and in some cases unforgiving.  But that’s life, and it is the judges that it is your job to persuade.  Cases in both Divisions of the Court of Appeal are in the main administratively well-prepared and all the papers are provided to the Court to be read in advance.  Hint Number 1.  Do get your papers in to the Court well on time, and try very hard not to bombard the court with repetitive or supplementary skeleton arguments at the last minute.  You may yourselves be under pressure to produce work of this kind, but you will not help your client’s case, if it is late.  Hint number 2.  If you have produced a written submission for a permission application, try not to reproduce much the same material in somewhat different form as an appeal skeleton for the hearing.  The court will have both and the judges will be irritated at having to read much the same stuff twice.  It is not necessary.  Hint number 3.  Not difficult to state and often stated.  Skeleton arguments are meant to be skeleton; that means short.  If you produce 50 single spaced pages of a so-called skeleton with 75 footnotes – and these are not uncommon, you are generally speaking, in my view, not doing your client a proper service.  The cost of producing such a document may be prohibitive, but the more important point is that 50 page skeletons kill the need for and effect of oral advocacy, and properly focused oral advocacy more often wins cases than reams of learned paper.

Going back to the judges whom you are engaged to persuade.  What are they doing in the days before an appeal hearing?  Reading the papers in the obvious answer, but it may be that there is another appeal to complete or another judgment to write.  The judge’s time is limited, yet at least the member of the court pre-chosen to give, in all probability, the first and probably main judgment will start with the possible idea that the judgment in your case might be given extemporary, or at least orally within a short time of the conclusion of the hearing.  Why?  Because extemporary judgments are the most efficient way of disposing of the appeal in question, and moving on to the next.  Being able to give an extemporary judgment means having available at the end of the hearing the means of giving orally a sufficient account of the facts, the decision appealed against, the grounds of appeal and the parties’ summarised submissions to be able to set the scene for the only part of this judgment which really matters, that is the decision and the reasons for it.  A skeleton submission which consciously sets out to provide a usable summary of all this introductory material is likely to be welcome and gives you the chance that the judges may fashion that introduction in a manner which is favourable to your case.

Hint number 4 – and this is more than a hint, rather an imperative.  The very large majority of all appeals in the Court of Appeal turns in the end on one or two points only, which may be shortly expressed, and need to be shortly defined.  You may possibly not think that this is so in your case, but you can be almost sure that by the end of the hearing the judges will think so.  There is a number of important sides to this.

First, it is up to you, the advocate, to determine firmly in your own mind in advance what those short points are; why they are, singly or in combination, decisive; and why the answers to those point which will win the appeal for your client are persuasive and correct.  There is parenthetically a point of view that, if these answers are not persuasive or correct, you should not have allowed your client to get before the Court of Appeal in the first place.  But we all know that other factors may bear on that question, and, almost by definition, no appeal which has succeeded in getting permission is likely to have an obvious and clear-cut answer.  But the fact that the answer may be debateable does not alter the fact that the question or questions will be capable of being shortly defined.

Second – and this is really the corollary of the first – try very hard not to get diverted from the main, short, decisive points, and don’t bury what matters in a welter of other detail.  At the very least, don’t get diverted before you have done your best to persuade the judges that your points really are those which matter.  Don’t go off, if you can avoid it, into peripheral side-points, which will not carry the day or support the main argument.  And incidentally, don’t waste your precious first five minutes with sideshows such as finding out whether the court has got all the papers and bundles.  I know that student advocacy tuition teaches this.  But your first few minutes are precious moments in which to capture the tribunal’s attention and imagination and to direct the tribunal to what really matters.

Third, there may well be room for debate as to what the decisive points are, and the judges, who have read the papers in advance to the best extent that time has allowed, may come into court with a somewhat different provisional idea from yours as to what those points are.    Their idea at this stage may to an extent be mistaken, but it is dangerous to your case.  And your very first real task is to flush this out and do your best to direct the court to the main points as you conceive them to be.  If you don’t do this, the judges’ ideas will soon start to become entrenched and all the harder to shift.

Fourth, although of course you must be prepared to lead the court through those documents which are essential to your case or otherwise unavoidably necessary to your exposition, you are likely to get better judicial concentration if you take your eyes and theirs off the documents and address the court with your head up looking at them and, if possible, making them look at you.  They will, of course, to a greater or lesser extent be taking a note – they might even be taking it on a computer.  But most people cannot listen and read a document both at the same time so as to be able to concentrate fully on both.

Fifth, your time in the Court of Appeal is limited, and there is little practical possibility of the appeal having more than its allotted time.  That is how the court is necessarily run.  So use it well and that means avoiding unnecessary byways and complication.  If the time allotted to you runs out, you will be cut short.  The judges will know, or take it, that your material case is all in writing anyway, and you will be told that, if you want to make further submissions, you will have to produce them in writing afterwards.  The strong chance is that those after the hearing submissions will not make much difference anyway, because, if the judges really thought at that stage that there was important material which had not already been covered, they would probably find time to hear you out anyway.

This is all rather routine, and there are many of you who will not be much enlightened by hearing me express it.  As I have said, my underlying thread is an encouragement to avoid complication and, wherever possible, unnecessary expense.  But it goes deeper than that, which is why earlier parts of this talk ranged over some initially and apparently disconnected subjects.  

Part 3 of this talk skated the surface of the development of the law of negligence.  It really does concern me that, 79 years after Lord Atkin invented the modern law of negligence, there are, for the judge, the advocate and any lawyer advising a client, so many cases with increasingly refined nuances, that at the fringes – and there are many, many fringes in this tapestry – the law is fuzzy and frankly inaccessible.  I said as much judicially in a recent appeal, Desmond v. Chief Constable of Nottinghamshire Police [2011] EWCA Civ 3, in which paragraph 34 of the judgment of the court began as follows:

“Many hundreds (perhaps thousands) of pages of modern United Kingdom law reports, and those of other common law jurisdictions, have been devoted to defining circumstances in which defendants owe claimants a common law duty of care.  On one view the law is scarcely accessible to an unrepresented litigant such as Mr Desmond.”

Mr Desmond was indeed an unrepresented litigant.  But he was, or wanted to be able to be, a teacher, and he had spent a great deal of time and effort researching and reproducing a large number of authorities on the law of negligence which were at least broadly relevant to his claim.  The written product of this research was not, if he will forgive me, a model for a university law thesis, but it was far from being ramblingly irrelevant.  He had applied for and received a qualified Enhanced Criminal Record Certificate.  The qualification was in terms which in all probability would disable him from obtaining a post teaching children.  He had a strong factual case, which was not presently for determination by the Court of Appeal, that the qualification on the certificate had been wrongly and unfairly included and that the Assistant Chief Constable who had authorised the qualification, or whoever was responsible for the system which provided him with incomplete information, had been negligent.  The question was whether the relationship between the Chief Constable and Mr Desmond gave rise in law to a duty of care.  A critical feature was that that relationship arose from a statutory obligation imposed on the Chief Constable.  The court’s judgment summarised in 7 fairly substantial paragraphs what the court conceived to be the relevant legal principles with reference to and derived from East Suffolk Rivers Catchment Board v. Kent [1941] AC 74; Stovin v. Wise [1996] AC 923; Gorringe v. Calderdale Metropolitan Borough Council [2004] 1 WLR 1057; X (Minors) v. Bedfordshire County Council [1995] 2 AC 633; Barrett v. Enfield London Borough Council [2001] 2 AC 550;  Phelps v. Hillingdon London Borough Council [2001] 2 AC 619; D. v. East Berkshire County Health NHS Trust [2005] 2 AC 373; and Jain v. Trent Strategic Health Authority [2009] 1 All ER 197 – all House of Lords decisions of huge complexity and learning.  Although I can tell you that a judge in the Court of Appeal breathes a sigh of relief, but is intellectually quite pleased and interested, to have sorted all that out to the satisfaction of his contributing colleagues, the point for present purposes is that this law is scarcely accessible to a trained lawyer, let alone Mr Desmond.

There are many influences bearing on the development of this state of affairs.  The House of Lords and now the Supreme Court and the Court of Appeal have to deal with the appeals that come before them, and a reasoned answer has to be provided to each individual case.  The doctrine of precedent requires the reasons to conform with previous binding decisions.  This produces accretion and complexity.  The last 79 years has seen an attempt to fashion an increasingly top heavy structure which is all embracing and intellectually coherent and some might say that the structure is in danger of toppling over, or,  more likely, fragmenting.

Part 4 of this talk skated the surface of the development of Human Rights law, the problems facing the European Court of Human Rights in Strasbourg, and the practical consequences of these developments for asylum claims in the Immigration and Asylum Chamber of the Tribunal System and in the Administrative Court and the Court of Appeal. Here there are problems which are not the same as, but which are generically related to, those which I have been discussing.  The problems are superficially concerned with the sheer volume of the cases.  In 2009, the Administrative Court had to deal with some 5,000 paper asylum reconsideration applications.  This particular route of challenge disappeared under Tribunal legislation, but there is a fair chance, for reasons which are beyond the scope of this talk, that an equivalent volume of essentially similar applications may soon emerge.  There are social, economic, ethnic and international reasons behind this.  But the litigation manifestation of it embraces the overloaded jurisprudence of various aspects of the European Convention on Human Rights, which produces a structure which is overcomplicated and, in the round, hugely expensive.  

Please don’t misunderstand the drift of what I am saying.  I am not here to promote any, or any particular, modification in this jurisdiction of the Human Rights Act 1998.  Indeed, in my estimation, its core essentials have done nothing but good.  And of course the United Kingdom must honour its international and moral obligations to engender an effective absolute prohibition of torture and cruel, inhuman or degrading treatment, and must protect, subject to qualified limitation, private and family life and so forth.  These are not in question, nor my point of introducing the subject.  My point is that what goes on in individual cases has been allowed to become too complicated, so that lawyers, advocates and judges between them have developed a series of structures, both procedural and of substantive law, which at worst are in danger of imploding, but at best make justice inaccessible.  Here I am bold enough to say that accessible justice should be even handed as between claimants and defendants.  And just as Mr Desmond deserves an accessible structure for the law of negligence which he can understand and act upon, so society generally deserves an accessible structure for dealing with asylum claims, which properly, proportionately and reasonably economically sorts the genuine claim from the manufactured one, and disposes of both without disproportionate expense.

Part 5 of the talk touched on over-regulation, which is a manifestation of the same generic problem.  I could perhaps have left it out.  But few people are untouched by regulation and the Health and Safety Executive may be, after Estate Agents, a body which is the most frequent recipient of anecdotal critical attention.  We have all experienced, have we not, particular regulations imposed by secondary or tertiary legislation which are overcomplicated sometimes to the point of being impenetrable.  In my judicial experience, the prize goes to some social security regulations such that, for instance, a single mother with two small children to feed and clothe may be caught in a disconnected web of supposedly interrelated housing benefit, social security and child support regulations.  Regulation of professional, commercial and economic activity may be regarded in the modern world as a necessary function of government and of government agencies in order to protect the so-called consumer and secure compliance, whatever that may be.  But the dead hand that ticks boxes is no proper substitute for judgment, and ground breaking advances, in any sphere of activity, for example architecture or building bridges, are not usually made by those looking over their shoulders all the time.  At another level, box ticking is a by-product of reliance on computers and the single mother will not get her full housing benefit, if for some reason the Housing Department’s computer system won’t let her for want of the right ticks.

Now I could, if I were feeling grandiose and expansive – not to say totally unrealistic – propose a holocaust application to these and other problems of a suitably large version of Occam’s razor – mixing my metaphors in the process.  But you will be relieved to know that I regard that as beyond the scope of a single TecBar lecture.  Indeed bemoaning present endemic over-complication offends against the philosophy of my introduction.  I shall leave that to Cicero and my mother-in-law.  Things are what they are, and the benefits of hugely powerful digital computer systems are at least as great as the disbenefits of the complications which they breed.  You can, can you not, both groan about sitting in a traffic jam on the M4 and marvel and the computerised navigation system which enables you to avoid it. As happened to me on a Sunday evening 10 days ago.

But there are, I think, constructive suggestions which experience suggests can lead, not only to effective Court of Appeal advocacy in the ways which I have touched on, but to the promoting of certain important components of the rule of law by individual conscientious judges, arbitrators, mediators, advocates and lawyers generally engaged in dispute resolution.

A society which does not have effective, economical and accessible dispute resolution systems and structures lacks an essential ingredient of the rule of law.  Dispute resolution systems which are over-complicated are neither economical nor accessible.  Complication may reside in procedures, but more often resides in the supposed substance of what is thought to be necessary for the resolution of the dispute.  The tax lawyers who wanted the budget to be complicated may have been wanting to line his own pocket, but he is not contributing in any way to the advancement of the rule of law.  Why should he?, you may say.  Lions in a jungle do not contribute to or abide by the rule of law.  But then lions in a jungle do not, generally speaking, act for clients nor have professional standards.

The judiciary has an imperative corporate responsibility to strive to make justice accessible, which all judges, I believe, would acknowledge.  I certainly do not propose to lecture my former colleagues on how this may be achieved, and I am little better qualified to do so than many, many other judges.  Promoting economy in an individual courtroom is as much a matter of style as anything, and it is foolish to try to impose your own style, be it effective or ineffective¸ on someone else.  Promoting economy in an individual court room cannot by itself do much for accessible justice in the system as a whole, and any way individuals are by nature more often concerned with the domestic necessities of the moment that the well-being of the rule of law.  A corporate judicial approach stands more chance of making justice accessible, and much thought is given, I can tell you, to promoting economy and thereby accessibility.  Judges are in a sense in a better position to try to do this than practitioners, because judges are in the privileged position of not minding about, and having no personal interest in, the result of the litigation.  By far the most promising measures in my professional lifetime were those promoted by Lord Woolf in his Access to Justice Report and the ensuing Civil Procedure Rules, but these have to an extent been sullied by a number of stultifying features which I shall not be drawn into this evening.

As to the individual practitioners engaged in whatever way in dispute resolution, I and you are realistic enough to know that one lawyer, architect, engineer, surveyor, whoever you may be, cannot single-handedly do that much to make justice generally more accessible.  We can, however, first acknowledge and believe, as I do, that the state of affairs which we are seeking to improve is not the product of a process of constant deterioration.  It is just different in detail.  That thought settles the mind and protects us from degenerative despair.  Then we can practice economy in what we do, with the true professional courage to sublimate our own personal interest and self-protection to the true interest of the client who pays us, whose interest is to have the benefit of an accessible dispute resolution process and system.  If the client’s cynical supposed interest is to mess things up, we should decline to go along with that.  But if, for example, the point of the case which you judge to be critical in your appeal before the Court of Appeal next week  requires for success a refinement of the further reaches of the overloaded law of negligence, define the point, and take the court directly to the critical three sentences in whichever recent House of Lords or Supreme Court judgment enables you, if you are persuasive, to carry the day, in conjunction perhaps with the critical finding of fact that sustains the argument.  Unless the court requires you to do so – when you can’t avoid it - don’t overload the proceedings with what ought to be unnecessary introductory reference to large swathes of antecedent baggage.  If you can do that, it will serve the double purpose of promoting economy and, in my estimation, presenting your client’s case most effectively.  It also, of course, requires a confident understanding of the baggage which you are stepping over, for such an understanding is a necessary foundation of the art of all advocacy.
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