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“There is no doubt that this is one of the most difficult areas of the law.”

Glidewell LJ, Galoo v Bright Graham Murray
. 

“Such cases, like those of additional causation discussed later, are anomalous and no single set of principles will neatly account for them. The most that can be done is to exhibit analogies with the central cases to which causal principles apply.

Hart & Honore, Causation in the Law

“Concurrent causes – contract

In contract, the law is not so clear…..”

Keating para 8-015

Introduction

This Note is concerned with the legal analysis of cases of concurrency in contract. For these purposes it is assumed that the evidence of fact has established that two or more events have a causative effect which is concurrent in the sense that the two or more causes are each independently sufficient to create the same or an overtaking effect or each necessary but not sufficient without the other to create the effect. Stepping over questions of factual analysis in this way is not to suggest that questions of fact are not important or difficult. In many cases a complete factual analysis will allow the case to be decided on the facts.  
This Note represents nothing more than a contribution to the consideration whether any single set of principles is apt as a satisfactory account of how cases have been decided - and how future cases should be decided, whether neatly or otherwise; or whether, faute de mieux, a single set of principles can serve as at least a starting point for analysing particular cases. Cases involving concurrency in construction contracts of course require first and above all a close consideration of the particular contract and of the particular facts. A fuller consideration of the cases below would include a consideration of the extent to which their specific contractual terms modified the application of whatever general principle can be discovered. The case of Balfour Beatty Ltd v Chestermount Properties Ltd
  is a good example where the intentions of the parties gathered from the terms of the contract lead to a result apparently different from the general rule.

Terminology

The cases are full of terminology which has not perhaps always clarified the issues.
 It may be that the best approach is not to focus too much on terminology. Broadly an example of independent concurrent causes would be where a variation instruction which causes a delay of a week to the completion of the contract is concurrent in its effect with culpable slow progress by a domestic sub contractor which also delays the contract completion for the same period.
  An example of a co-operating concurrent causes is where a variation instruction causes a delay to a domestic subcontractor, but not to the works as a whole, but then in the period of the overrun of the sub contractor’s time on site the sub contractor goes into liquidation and stops the work. A delay to the completion of the contract results. Neither cause is sufficient to delay the contract period as a whole and each is necessary to the causative effect of the other in that respect.
  An example of alternative causation is where a delay due to delay by a domestic sub contractor which leads to a delay to the completion of the works is followed by a delay due to a late instruction that would have lead to a greater delay to the completion of the works.

Legal Causation as an attributive analysis.

It is notorious that the legal analysis of causation is different from the “philosophical” or “logical” or “scientific” analysis. The objective of legal analysis of causation is attributive. It is, of course, to find out why an effect happened but also which party is responsible for the effect.  As Hart  and Honore express it in Causation in the Law,

“Yet such searches for explanation [factual explanation] are not the sources of the lawyer’s main perplexities: these arise when, after it is clearly understood how some harm happened, the courts have, because of the form of legal rules, to determine whether such harm can be attributed to the defendant’s action as its consequence, or whether he can properly be said to have caused it. These may be called attributive enquiries. When such questions are difficult the difficulties are of a different character from those that prompt explanatory inquiries. They are generated less by ignorance of fact than by vagueness or indeterminacy of the very concept of causal connection which we are endeavouring to apply in a particular case.”
 
Concurrent causes in contract and the Galoo Test

The source for the “concept of causal connection” that lawyers are endeavouring to apply is identified in Chitty
 as to be found in the case of Galoo v Bright Graham Murray 
 . Chitty states,

“The courts have avoided laying down any formal tests for causation: they have relied on common sense to guide decisions as to whether a breach of contract is a sufficiently substantial cause of the claimant’s loss. The answer to whether the breach was the cause of the loss or merely the occasion for the loss must “in the end” depend on “The court’s commonsense” in interpreting the facts.” 

Galoo was a case involving concurrent causes. Galoo was a company which traded in animal health products. The defendants included the accountants who had audited Galoo’s accounts over the relevant period. It was alleged that they had done so in breach of the contractual and tortious duties they owed to Galoo and that had they properly audited the accounts they would have revealed that Galoo was insolvent whereupon Galoo would have ceased to trade. Galoo in fact continued to trade and in that period of trading made a loss. Galoo claimed that loss from the defendant accountants on the basis that their breach caused Galoo to continue to trade and the continuing to trade caused the trading losses. It appears to have been a case of co-operating concurrent causes. Both Event A, the negligent audit and Event B, the loss making trading, were necessary for the damage to occur but the cause of interest, the negligent audit was not sufficient on its own.  

Glidewell LJ surveyed four cases and continued
,

“The passages which I have cited from the speeches in Monarch Steamship Co Ltd v Karlshamns Oljefabriker A/B [1949] AC 196 make it clear that if a breach of contract by a defendant is to be held to entitle the plaintiff to claim damages, it must first be held to have been an “effective” or “dominant” cause of his loss.   The test in Quinn v Burch Bros (Builders) Ltd [1966] 2 QB 370 that it is necessary to distinguish between a breach of contract which causes a loss to the plaintiff and one which merely gives the opportunity for him to sustain the loss, is helpful but still leaves the question to be answered “How does the court decide whether the breach of duty was the cause of the loss or merely the occasion for the loss?”


The answer in my judgment is supplied by the Australian decisions to which I have referred which I hold to represent the law of England as well as of Australia, in relation to a breach of a duty imposed on a defendant whether by contract or in tort in a situation analogous to breach of contract.  The answer in the end is “By the application of the court’s common sense”.


Doing my best to apply this test, I have no doubt that the deputy judge arrived at a correct conclusion on this issue.  The breach of duty by the defendants gave the opportunity to Galoo and Gamine to incur and to continue to incur trading losses; it did not cause those trading losses, in the sense in which the word “cause” is used in law.”

On one interpretation this does not look as if it were a difficult area of law. If the answer is simply “by the application of the court’s common sense” then it is not conceptually difficult. Most people understand what is meant by “common sense” and could in many simpler cases make a reasonable prediction of what it would prompt most tribunals to decide. In more complex cases however the requirements of “simple” common sense may not be so obvious unless explained or exemplified by transparent criteria. That these are not fanciful concerns is illustrated by the example given by Glidewell LJ of the conclusion reached by Glass JA in a case to which Glidewell LJ gave close attention, the  Alexander case. As Glidewell LJ noted
,

“The fact that Glass J.A. did not agree with his colleagues in the result shows that, inevitably, not all judges regard common sense as driving them to the same conclusion.”

The application of common sense is used by Glidewell in a particular context.
 In the sentence in which he himself summarised the relevant principles he said, 
“The answer in my judgment is supplied by the Australian decisions to which I have referred which I hold to represent the law of England as well as of Australia……….The answer in the end is “By the application of the court’s common sense”.

The principle Australian reference was March v E. & M.H. Stramare Pty Ltd
. In that case  the defendants parked their truck straddling the centreline of a six lane road (Event A). The plaintiff travelling at night, and drunk, drove his car into the back of the defendants’ truck (Event B). The High Court of Australia allowed the claim. 

The judgment of Mason CJ is a lucid survey of the difficult issues in this area. As to the test for causation he said at paragraphs 5, 19, 27 and 28,


“5.
It has often been said that the legal concept of causation differs from philosophical and scientific notions of causation.  That is because “questions of cause and consequence are not the same for law as for philosophy and science”, as Windeyer J. points out in The National Insurance Co. of New Zealand Ltd v. Espagne (1961 105 CLR 569, at p 591.  In philosophy and science, the concept of causation has been developed in the context of explaining phenomena by reference to the relationship between conditions and occurrences.  In law, on the other hand, problems of causation arise in the context of ascertaining or apportioning legal responsibility for a given occurrence.  The law does not accept John Stuart Mill’s definition of cause as the sum of the conditions which are jointly sufficient to produce it.  Thus, at law, a person may be responsible for damage when his or her wrongful conduct is one of a number of conditions sufficient to produce that damage: see McLean v. Bell (1932) 147 LT 262, per Lord Wright at p 264; Sherman v. Nymboida Collieries Pty. Ltd. (1963) 109 CLR 580, per Windeyer J. at pp 590-591.



Causation and the measure of damages


 19.
Commentators subdivide the issue of causation in a given case into two questions:  the question of causation in fact – to be determined by the application of the ‘but for’ test – and the further question whether a defendant is in law responsible for damage which his or her negligence has played some part in producing:  see, e.g. Fleming, Law of Torts, 7th ed. (1987), pp 172-173;  Hart & Honoré, Causation in the Law, 2nd ed. (1985), p 110.  It is said that, in determining this second question, considerations of policy have a prominent part to play, as do accepted value judgments:  see Fleming, p 173.  However, this approach to the issue of causation (a) places rather too much weight on the ‘but for’ test to the exclusion of the ‘common sense’ approach which the common law has always favoured;  and (b) implies, or seems to imply, that value judgment has, or should have, no part to play in resolving causation as an issue of fact.  As Dixon CJ, Fullagar and Kitto JJ remarked in Fitzgerald v Penn (1954) 91 CLR 268, 277 ‘it is all ultimately a matter of common sense’ and ‘in truth the conception in question (i.e. causation) is not susceptible of reduction to a satisfactory formula’.



……


 27.
As a matter of  both logic and common sense, it makes no sense to regard the negligence of the plaintiff or a third party as a superseding cause or novus actus interveniens when the defendant’s wrongful conduct has generated the very risk of injury resulting from the negligence of the plaintiff or a third party and that injury occurs in the ordinary course of things.  In such a situation, the defendant’s negligence satisfies the “but for” test and is properly to be regarded as a cause of the consequence because there is no reason in common sense, logic or policy for refusing to so regard it. 



Conclusion


 28.
Viewed in this light, the respondents’ negligence was a cause of the accident and of the appellant’s injuries.  The second respondent’s wrongful act in parking the truck in the middle of the road created a situation of danger, the risk being that a careless driver would act in the way that the appellant acted.  The purpose of imposing the common law duty on the second respondent was to protect motorists from the very risk of injury that befell the appellant.  In these circumstances, the respondents’ negligence was a continuing cause of the accident.  The chain of causation was not broken by a novus actus.  Nor was it terminated because the risk of injury was not foreseeable; on the contrary, it was plainly foreseeable.”

It may be possible to summarise the effect of these Australian cases as that liability will be established if (a) an event is an effective cause in the sense of being within the class of sufficient causes, whether independently or jointly with others, (the “factual causation question”). (This avoids the need for sometimes problematic distinctions such as between “causes” and “mere occasions” and mere causes and “dominant” causes) and (b) within the class of events which the relevant duty aimed at preventing (the “risk” question) and (c) not excluded by common sense, logic or policy from being a cause. 

In Stramare, for example, both the defendant’s negligent parking (Event A) and the claimant’s drunkenness and consequent incompetent driving (Event B) were neither of them independently sufficient causes of the damage that actually occurred but were both jointly sufficient causes and the negligent parking was a breach of a duty aimed at avoiding precisely what occurred. (The end result however may not match everyone’s notions of common sense because it might be suggested that the common sense of it was that the claimant sustained his injury because he was drunk while driving his car).
Cases about concurrency in construction contracts

Cases in which issues of concurrency arise in construction contracts are typically more complex, both factually and legally, than the current leading cases in which the issues have usually involved only two or possibly three events. However, perhaps because of the factual complexity of construction cases, the reported cases in the construction context are relatively few. 

The easier cases to consider are the cases where one loss is caused by two defendants and cases concerned only with questions of delay and extensions of time.

Co-Defendants

Where two defendants are responsible for equally operative causes neither independently sufficient but both necessary to the occurrence of the damage both causes are regarded as legal causes if the relevant defendant is in breach of duty, see Heskell v Continental Express 
. Devlin J said at page 1048,

“It may be that the term “a cause” is, whether in tort or contract, not rightly used as a term of legal significance unless it denotes a cause of equal efficiency with one or more other causes. Whatever the true rule of causation may be I am satisfied that if a breach of contract is one of two causes, both co-operating and both of equal efficacy, as I find in this case, it is sufficient to carry judgment for damages.” 

Heskell was applied by HH Judge Hicks QC in Plant Construction Plc v Adams
 to a case in which the claimant successfully established breach of contract by both the consulting engineer and the specialist substructure works sub-contractors.

Extensions of Time

There is a series of cases that consider the right of the contractor to have the contract period for the work. On this basis the contractor has been held to be entitled to an extension of time where delay has been caused by matters within the employer’s responsibility even where concurrent delay has also been caused by the contractor’s own default. In these cases both causes are either jointly or independently sufficient and each concurrent delay could be regarded as the legal cause of the overrun because the delay for which the relevant party is responsible is an event which the duty imposed upon them was intended to prevent. 

The first two cases were cases in which only the employer made a claim for damages for delay. The employer’s responsibility appear to be treated the legally significant cause. 

In Holme v Guppy
 the defendants entered into a contract for the execution of the carpentry and joinery work for the construction of a brewery in the period of four and half months from 19 April 1836. The works were delayed by four weeks because the employer failed to give the contractor possession and so could not have been completed within the four and half months allowed. But there were further delays before the works were completed one week of which was caused by the fault of the employer and four weeks were caused by the default of masons in the employ of the contractor. The Court of Exchequer held that no deduction of the specified liquidated damages could be made because the contractor had undertaken to complete the works in a given contractual period. Parke B said,


“On looking into the facts of the case, we think no deduction ought to be allowed to the defendants.  It is clear, from the terms of the agreement, that the plaintiffs undertake that they will complete the work in a given four months and a half; and the particular time is extremely material, because they probably would not have entered into the contract unless they had had those four months and a half, within which they could work a greater number of hours a day.  Then it appears that they were disabled by the act of the defendants from the performance of that contract; and there are clear authorities, that if the party be prevented, by the refusal of the other contracting party, from completing the contract within the time limited, he is not liable in law for the default.  It is clear, therefore, that the plaintiffs were excused from performing the agreement contained in the original contracts; and there is nothing to show that they entered into a new contract by which to perform the work in four months and a half, ending at a later period.  The plaintiffs were therefore left at large; and consequently they are not to forfeit anything for the delay.  The rule must therefore be discharged.”
In Wells v Army & Navy Co-operative Society
 a delay of nearly one year occurred to a building contract.  The Court found that there had been many and great delays on the part of the architect in supplying detailed drawings and that the absence of them had made it impossible for the contractor to make contracts for the provision and preparation of materials. The employer contended that the contractor was not ready to go on with the works for which the details were asked. This argument was rejected. Vaughan Williams LJ held that the fact that the contract limited the time within which the contractor was to do the work was not only an obligation but also a benefit to the builder. He continued at page 354,   


“I will deal with the specific clauses in a moment; but in the contract one finds the time limited within which the builder is to do this work.  That means, not only that he is to do it within that time, but it means also that he is to have that time within which to do it.  It seems to me that in the construction Mr Bray wished us to put upon clause 16 of this contract he was inviting us to put the construction which would really put it in the power of the directors of this company to deprive the builders altogether of the benefit of that limitation of time.  In my mind, that limitation of time is clearly intended, not only as an obligation, but as a benefit to the builder.


Having said that, I will in a minute, deal with the specific allegations made by the builder here as to his having been delayed by the building owners in the execution of these works;  but before doing so I want to say that, in substance, Mr Bray had to admit that if you take the findings in fact of the learned judge here, prima facie there was such delay as prevented the builder from executing these works within the time limited, and also such conduct by the building owners as prevented the builder from having the benefit of the time clause.  In my judgment, where you have a time clause and a penalty clause, it is always implied in such clauses that the penalties are only to apply if the builder has, as far as the building owner is concerned and his conduct is concerned, that time accorded to him for the execution of the works which the contract contemplates he should have.


Mr Bray having admitted really that, if you take the findings in fact by the learned judge, the building owners had so delayed the works as to prevent their execution within the time limited, and to deprive the builder of the benefit of that time, meets the case in saying:  “Oh, yes, that may be so:  but the builder did not get on as fast as he might have got on, and I say, therefore, on behalf of the building owners, that you cannot say that the conduct of the building owners and the delay caused by them prevented the execution of this work within the time, because another contributory cause was the fact that the builder did not get on as fast as he might have done.”  It seems to me there are one or two answers in that – one an answer in fact, and the other an answer in law.  The answer in fact is, that although there might have been some delay on the part of the builder, and I am including in the consideration of this the assumption that he was responsible under this contract for the delay in the delivery of the ironwork by Messrs Lucy – even assuming that, it was not in fact the delay of the builder or any delay by those for whom he was responsible which prevented the execution of this work within the contract time, in my judgment, whatever the builder might have done, the delay of the building owners and of their architect was such as to render the performance of the work within the contract time impossible.  In law, I wholly deny the proposition Mr Bray put forward, which was this really in effect.  “Never mind how much delay there may be caused by the conduct of the building owner, the  builder will not be relieved from penalties if he too has been guilty of delay in the execution of the works.”  I do not accept that proposition in law.”

In Malmaison v Boot
 the principal issue was whether an arbitrator had jurisdiction over certain alleged causes of delay.  An important subsidiary issue however was whether a contractor was entitled to an extension of time under the provisions of the JCT standard form where delay caused by an entitling Relevant Event was concurrent with delay for which the contractor was culpable.

The parties agreed that a Contractor was so entitled.  The point appears not to have been argued but agreed.
Nonetheless Dyson J did not reject the proposition.  He said,


“Secondly, it is agreed that if there are two concurrent causes of delay, one of which is a Relevant Event, and the other is not, then the contractor is entitled to an extension of time for the period of delay caused by the Relevant Event notwithstanding the concurrent effect of the other event.  Thus, to take a simple example, if no work is possible on a site for a week not only because of exceptionally inclement weather (a Relevant Event), but also because the contractor has a shortage of labour (not a Relevant Event), and if the failure to work during that week is likely to delay the Works beyond the Completion Date by one week, then if he considers it fair and reasonable to do so, the Architect is required to grant an extension of time of one week.  He cannot refuse to do so on the grounds that the delay would have occurred in any event by reason of the shortage of labour.”

On the basis of these cases a contractor could argue that notwithstanding its own delay it would be entitled to have the benefit of the original contract period and therefore to an extension of that period in “both to blame” cases of  independent concurrent cause and probably cases of co-operating concurrent cause. 

But there are other cases to consider.

Balfour Beatty Ltd v Chestermount Properties Ltd
  was a case of alternate cause. The contractor was in a period of culpable delay when relevant events occurred which prevented completion before a yet later date.  The outcome, the “net” extension, was driven by the terms of the contract but some consider that cases in which the “late” timing of a variation is contingent upon or motivated by the actual progress of the works may lead to a similar result as a matter of factual causation.

In  Royal Brompton Hospital NHS Trust v Hammond (No 7)
 Judge Seymour QC held that under the terms of the contract he was considering an alternate cause (Event B) could not be regarded as a concurrent cause because the completion of the Works was not likely to be delayed thereby beyond the Completion Date (because the completion of the Works was likely to be delayed beyond that point by Event A so that Event B “simply has no effect upon the completion date”).
Loss and Expense/Damages

Questions of concurrency in the context of loss/expense or damages may be more difficult and have been less considered in the authorities.

There are various pragmatic answers such as requiring the claimant to show how much of its loss is caused otherwise than by its own breach,
  and in some cases such approaches if appropriate may be sufficient.  Analogies to cases of lost expectancy or losses of chance or supervening causes may be appropriate in other cases.

So far as the paradigmatic case of “both to blame”, Hart & Honore use the illustration of the claimant and the defendant simultaneously and independently entering a gas filled room with a lighted candle. They suggest that the claimant could not recover in respect of his injuries in the subsequent explosion.
 Other commentators have suggested that loss lies where it falls, as it apparently does in the context of liquidated damages under the Malmaison v Boot decision. 

However it may be that this results from focusing on one description of the consequence rather than another. Of course one result of both Event A and Event B may be delay and so a “set off” of the respective breaches and the precisely equivalent delay may be the neatest result in cases only concerned with  extensions of time. If however the consequences of the respective breaches were monetary consequences and those consequences were set off then the answer might be different just as it would be if the monetary consequences of two wholly unrelated breaches were to be set off. (Apportionment as a matter of fact may have this consequence in some cases). 

Suppose that a delay caused by independent concurrent causes being events within respectively the responsibility of the employer and contractor causes great expense to the contractor but little damage to the employer. Would a set off of different amounts of damage arising from precisely the same delay be the correct answer?  

Others have suggested that the identification of the “dominant” cause is the key. In Leyland Shipping Co Ltd v Norwich Union Fire Insurance
  a ship was torpedoed, a risk covered by the policy sued upon, but survived long enough to be towed to an available but unsuitable berth whose unsuitability caused her to sink. The House of Lords rejected a defence based upon the unsuitability of the berth being the “proximate” cause on the grounds that as a matter of fact the torpedoing remained throughout the “dominant” cause and the cause with “the qualities of reality, predominance, efficiency”.
  

Conclusion

If there is a single set of principles which will neatly account for the decided cases then it probably remains elusive at present. It is true to say that the law is not so clear. Construction cases may provide an occasion for the working out of both practice and principle in the complex cases that will “prove” any such principles or analogies. Construction cases are certainly complex enough to provide adequate stress testing for any candidate principles governing concurrency of causes in contract.
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