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Introduction
There are two aspects to the question of causation: there is the necessary factual component (did the damage result from the breach or other entitling event?); and there is the legal condition (is the law prepared to attribute the damage to the breach/event, notwithstanding the factual connection?).  It is tempting to regard these as being sequential questions, and in many instances the legal condition appears to operate in a secondary manner as a restriction on the scope of causation in fact.  But - in the case of tort at least - they operate in combination, and on occasions the latter aspect can seem to influence the former, or vice versa.  Also, the test can differ depending on the legal context in which the question arises.  The focus of this paper is on the first aspect, although for the reason given above, in the case of tort it is necessary to stray into the territory of policy which underlies the concept of causation in law.  What follows is an attempt to summarise the broadly accepted rules and exceptions.  
Tort

The factual component is usually expressed in terms of the “but for” test: but for the event in question, would the damage not have occurred?  This is described in “McGregor on Damages” as the threshold test which claimants must cross if their claim for damages is going to get anywhere.  Although not an absolute requirement, McGregor identifies it as being a necessary condition of the imposition of liability “in the vast multitude of cases”.
Having said this, even at the level of the general rule, the test only goes so far.  Whilst it can safely be used to eliminate irrelevant causes in fact, it fails to provide an answer where two or more acts or events are involved, and the claimant is unable to prove which act or event has caused the damage.  The burden lies on the claimant to prove his case by the ordinary standard of proof in civil actions: he must make it appear at least that on a balance of probabilities the breach of duty caused or materially contributed to his injury.  In Fairchild v. Glenhaven Funeral Services Limited (2002) UK HL 22 (about which more will be said shortly), Lord Bingham referred to the problem of competing causes:

“A and B owed C a duty to protect C against a risk of a particular and very serious kind.  They failed to perform that duty.  As a result the risk eventuated and C suffered the very harm against which it was the duty of A and B to protect him.  Had there been only one tortfeasor, C would have been entitled to recover, but because the duty owed to him was broken by two tortfeasors and not only one, he is held to be entitled to recover against neither, because of his inability to prove what is scientifically unprovable.  If the mechanical application of generally accepted rules leads to such a result, there must be room to question the appropriateness of such an approach in such a case.”
Quoting Mason CJ in March v. Strathmare (1991) 171 CLR 506, he said:
“The ‘but for’ test gives rise to a well-known difficulty in cases where there are two or more acts or events which would each be sufficient to bring about the plaintiff’s injury.  The application of the test ‘gives the result, contrary to common sense, that neither is the cause’: Winfield and Jolowicz on Tort.”
Apart from this general difficulty, when might the “but for” test not apply?  It was suggested in the introduction that although the legal aspect usually operates as a restriction on causation in fact (Case 1), there are times when the combination of the two aspects of causation is such that what may be attributed to a factual cause is arguably more than would normally be taken to follow, on a strict application of the “but for” test (Case 2).  

Case 1 – Causation in law limiting the scope of causation in fact

In the Fairchild case - in which, interestingly, the “but for” threshold was in fact lowered - Lord Nicholls stated in the context of causation: 
“The law habitually limits the extent of the damage for which a defendant is held responsible, even when the damage passes the threshold “but for” test.”

One of the earlier decisions of the House of Lords considered in Fairchild was McGhee v. National Coal Board (1973) 1 WLR.  The facts of that case were that the claimant had contracted dermatitis as a consequence of exposure to brick dust in the course of his employment, which required him to work in a brick kiln.  The problem was that there were, potentially, two periods in which the relevant damage might have been suffered: when the claimant became covered in dust inside the kiln; or when cycling home, still covered in brick dust, due to the lack of adequate shower facilities at his place of work.  The claimant succeeded, in the event, on the ground that the defendant was in breach of duty in failing to provide showers, the House of Lords concluding that this gave rise to an enhanced risk of abrasion which, in turn, heightened the risk of contraction of the disease.  However, the primary cause in fact - the initial exposure to dust in the kiln (without which the failure to provide showers would not and could not have given rise to the damage) - was, as a matter of law, not a breach of duty.  The law did not attribute responsibility to the defendant on that ground, notwithstanding the causal connection in fact.  

Case 2 – Causation in law going beyond causation in fact

To continue the quotation from Lord Nicholls’ speech in Fairchild: 
“The converse is also true.  On occasions, the threshold “but for” test of causal connection may be over-exclusionary.  Where justice so requires, the threshold may be lowered …”
The facts in Fairchild were that the claimant had contracted mesothelioma after being exposed - in breach of duty - to significant quantities of asbestos dust at different times by more than one employer or occupier of premises, but in circumstances where he could not prove on the balance of probabilities which period of exposure had caused or materially contributed to the cause of the disease.  The House of Lords held that the claimant could nevertheless succeed, on the basis that the defendant’s conduct in exposing the claimant to a risk to which he should not have been exposed should (in the words of Lord Bingham) be treated as:
“making a material contribution to the contracting of the condition against which it was the defendant’s duty to protect him.”
There is a great deal of scope for discussion of the distinction between materially contributing to something on the one hand, and enhancing the risk of that something happening on the other, but that is beyond the scope of this paper.  The fact is that causation in law was attributed to the defendant in this case in circumstances where it might well be said that the “but for” test had not been satisfied.  True, the particular exposure might have been the cause (the disease in question being “an indivisible injury”, in that a single exposure could cause the disease); but the fact that it would increase the risk is not the same as saying that it was in fact the cause.  However, their Lordships made the point that the proper analysis of the “but for” test cannot take place in the abstract; as Lord Hoffman said:

“The question of fact is whether the causal requirements which the law lays down for that particular liability have been satisfied.  But those requirements exist by virtue of rules of law.  Before one can answer the question of fact, one must first formulate the question.  This involves deciding what, in the circumstances of the particular case, the law’s requirements are.  Unless one pays attention to the need to determine this preliminary question, the proposition that causation is a question of fact may be misleading.  It may suggest that one somehow knows instinctively what the question is or that the question is always the same.  As we shall see, this is not the case.  The causal requirements for liability often vary, sometimes quite subtly, from case to case.  And since the causal requirements for liability are always a matter of law, these variations represent legal differences, driven by the recognition that the just solution to different kinds of case may require different causal requirement rules.” 
For completeness, the conditions required by the House of Lords to be satisfied for liability to arise (and the lowering of the causation threshold) were as follows: (i) C was employed at different times and for differing periods by both A and B; (ii) A and B were both subject to a duty to take reasonable care or to take all practicable measures to prevent C inhaling asbestos dust because of the known risk that asbestos dust (if inhaled) might cause mesothelioma; (iii) both A and B were in breach of that duty; (iv) C was found to be suffering from a mesothelioma; (v) any cause of mesothelioma other than the inhalation of asbestos dust at work could be effectively discounted; (vi) C could not (because of the current limits of human science) prove, on the balance of probabilities, that his mesothelioma was the result of his inhaling asbestos dust during his employment by A or B or during his employment by A and B taken together. 

The exceptional nature of the liability in Fairchild was emphasised by the House of Lords, but it nevertheless illustrates the point that there is not a uniform causal requirement in all circumstances, and that the nature of the liability is an integral part of the question of whether or not the “but for” test has been satisfied.
Contract
The same two aspects of causation need to be considered in relation to claims in contract, but whereas in tort the difficulty tends to arise in determining causation in fact, in contract the focus more often tends to be on the question of what may, as a matter of law, be attributed to the breach - a topic beyond the scope of this paper.  However, there has to be a causal connection between the defendant’s breach and the claimant’s loss, and the (informal) test in contract (unlike the materially contributory “but for” test in tort) is more commonly expressed in terms of dominance, or effectiveness.  The breach need not be the sole cause, but it must be sufficiently substantial.  The difficulty is that the courts have not laid down clear rules as to the determination of dominance or effectiveness, preferring to rely on common sense.

In Galoo v. Bright Grahame Murray [1994] 1 WLR 1360 the Court of Appeal considered the question of causation in a case concerning the auditing of the claimant company’s accounts.  The defendant was the claimant’s auditor, and it was alleged that - negligently and in breach of contract - the defendant had produced draft accounts containing substantial inaccuracies, on the strength of which the claimant had continued to trade, and in consequence had suffered losses.  The question for the court was whether it could be said that the continuing trading losses were caused by the claimant’s breach.  It was initially accepted by the parties that in the context of the present case, the same principles applied to damages in both contract and tort.  Accepting that causation was one of the most difficult areas of the law, the court reviewed the English and Australian authorities.  Glidewell L.J. said:
“The passages which I have cited from the speeches in the Monarch Steamship case make it clear that if a breach of contract by a Defendant is to be held to entitle the Plaintiff to claim damages, it must first be held to have been an “effective” or “dominant” cause of his loss.  The test in Quinn v. Burch Bros, that it is necessary to distinguish between a breach of contract which causes a loss to the Plaintiff and one which merely gives the opportunity for him to sustain the loss, is helpful but still leaves the question to be answered, “How does the Court decide whether the breach of duty was the cause of the loss or merely the occasion for the loss?”

The answer in my judgment is supplied by the Australian decisions to which I have referred, which I hold to represent the law of England as well as of Australia, in relation to a breach of duty imposed on a Defendant whether by contract or tort in a situation analogous to breach of contract.  The answer in the end is “By the application of the Court’s commonsense.”

Applying that test, he rejected the claim in respect of the trading losses: the breach of duty by the defendant had given the claimant the opportunity to incur and continue to incur the trading losses, but it did not cause them, in the sense used in the law.  (On the tortious “but for” test, it would certainly have amounted to a cause in fact.  This raises the question whether this genuinely reflects a difference of approach in contract, or is really a decision based on considerations of remoteness).
However, the suggested requirement of a more demanding test in contract for causation in fact is not new.  In Heskell v. Continental Express [1950] 1 All ER 1033, Devlin J said:

“Where the wrong is a tort, it is clearly settled that the wrongdoer cannot excuse himself by pointing to another cause.  It is enough that the tort should be a cause and it is unnecessary to evaluate competing causes and ascertain which of them is dominant…In the case of breach of contract the position is not so clear.” 
The Heskell case concerned a failure in breach of contract on the part of the defendant warehousing company to despatch goods for shipping, as a result of which the claimant was put in breach of his agreement to sell goods to a Persian buyer, and was required to pay damages which he sought to recover from the defendant.  The defendant’s failure was compounded by the negligence of loading brokers, who issued a bill of lading without having received the goods.  The defendant admitted the breach, but denied that there was any foreseeable loss in consequence because of the intervening failure of the loading brokers.  But for the broker’s error, the defendant’s failure would have been discovered, and remedied.  However, Devlin J regarded the issue as a question of causation in fact.  He said:
“I do not think that I have to deal here with a breach of contract which by the operation of some other cause is reduced to a cause of lower efficacy.  It may be that the term “a cause” is, whether in tort or in contract, not rightly used as a term of legal significance unless it denotes a cause of equal efficacy with one or more other causes.  Whatever the true rule of causation may be I am satisfied that if a breach of contract is one of two causes, both co-operating and both of equal efficacy, as I find in this case, it is sufficient to carry judgment for damages.”

On that basis, the defendant was held liable, notwithstanding the broker’s intervening act.

More recently, the test of dominance was applied by HHJ Toulmin QC in Mirant Asia-Pacific v. Ove Arup and Partners [2007] EWHC 918, in which he said:

“It is clear that a claimant establishes liability in contract if he shows that the cause which is the responsibility of the defendant is the dominant cause or, in Lord Shaw’s words, “the real efficient cause” - see Leyland Shipping v. Norwich Union [1918] AC 350.”

(The Judge added, quoting from the judgment of Rix L.J. in BHP Billiton Petroleum Ltd v. Dalime SpA [2003] BLR 271, that the role of the “but for” test should not be exaggerated - the purpose of the test being to eliminate irrelevant causes.  This case, however, was pleaded in the tort of negligence.)
Summary 
In tort, the “but for” test remains the starting point, and in the case of single causes it is likely to be determinative of the factual aspect of causation; if there is more than one cause, provided that the cause under consideration is a material contributor, it will satisfy the factual test even though the “but for” question becomes more complicated.  However, the threshold cannot be regarded as being set at a common height in all circumstances; it is thought that this is really the province of causation in law, but the authorities actually treat the factual question as varying according to the nature of the liability.  In truth, therefore, the two aspects are inextricably linked.

In contract, the factual test is not the subject of formally expressed rules; self-evidently, the “but for” test is again likely to be determinative in the case of a cause operating in isolation, but in more complicated cases there has to be an effective contribution, it seems at least of equal efficacy if not more, and reliance is placed on common sense to determine which of the competing causes operates, as opposed to merely being an “occasion for the loss”. 
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