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1 INTRODUCTION  
This paper summarises the changes that were made to the Protocol (which came into effect in April 2007) and draws some conclusions, based on recent experiences, in respect of the revised Protocol.  

2 background
Why was the Protocol amended?  
During the consultation on the Technology and Construction Court Guide in 2004 -2005, certain concerns were expressed about the Protocol.  As a result of those concerns, a working party was set up in October 2005 to consider whether any changes were necessary.  The working party comprised the following people:
1. Mr Justice Vivian Ramsey (Chairman)
2. Judge Richard Havery Q.C.

3. Caroline Cummins (Chairwoman of TeCSA);
4. Allen Dyer (TEC BAR representative); and
5. Philip Morris (industry representative).
The working party produced an interim report which went out to consultation in January 2006 for comments to be made before the end of March 2006; valuable comments were received during this period.  
The final report was produced on 20 June 2006 which proposed a number of amendments to the Protocol.  These were largely approved by the Civil Procedure Rule Committee and the amendments to the Protocol came into effect in April 2007.
3 the main changes that were made to the protocol  
Cost Issues 

· There is now a new paragraph (1.5) on proportionality that was introduced to deal with general concerns in respect of the level of costs that were being incurred by parties complying with the Protocol; it is almost identical to paragraph 2.1.3 of the TCC Guide.  Paragraph 1.5 states:

“Proportionality

The overriding objective (CPR rule 1.1) applies to the pre-action period. The Protocol must not be used as a tactical device to secure advantage for one party or to generate unnecessary costs.  In lower value claims (such as those likely to proceed in the county court), the letter of claim and the response should be simple and the costs of both sides should be kept to a modest level.  In all cases the costs incurred at the Protocol stage should be proportionate to the complexity of the case and the amount of money which is at stake.  The Protocol does not impose a requirement on the parties to marshal and disclose all the supporting details and evidence that may ultimately be required if the case proceeds to litigation.”
· The changes made in respect of timing, as set out below, were also intended to minimize the costs of complying with the Protocol.    

Timing Issues 
· The amended Protocol (paragraph 4.3.1) limits the time that the parties can agree to extend the period for the letter of response to a maximum of 3 months (previously the maximum time was 4 months).   
· There was previously no expressed time limit within which the Protocol meeting was to take place, only a statement that the pre-action meeting take place “as soon as possible” after the letter of response has been served (or the response to any counterclaim).  There was a concern that this was leading to delays and resultant cost increases.
· The amended Protocol (paragraph 5.1) set a time limit of 28 days, following the exchange of the responses to the letter(s) of claim and any counterclaims, within which the parties are to meet.

Alternative Dispute Resolution and disclosure to the court 
· Although the new Protocol encourages ADR, it expressly states that no party can be forced to mediate or enter in to any form of alternative dispute resolution (paragraph 5.4).
· Furthermore, a party may now be required to disclose certain details of the pre-action meeting to the court (paragraph 5.6).  Previously, any disclosure to the court  was voluntary.  The types of matters that can be disclosed now expressly include whether alternative means of resolving the dispute were considered or agreed (paragraph 5.6(v)). 
Expert Evidence 

· The amended Protocol requires the parties to consider more carefully how expert evidence is to be dealt with (paragraph 5.5 (i)) including how the relevant issues are to be defined.  

4 Our general Experience of the Protocol  
4.1 In light of the various case studies that have been discussed today, the following conclusions can be drawn: 

· The Protocol can be a very useful procedure for parties who are genuinely committed to settling the dispute or at least committed to getting a better understanding of the respective claims; 
· The Protocol can however play into the hands of parties who are intent on delaying matters and being generally obstructive.  In such cases, the Protocol can be a waste of time and cost.  
· Where there are multi-parties, it is difficult and costly for parties to manage the Protocol process.  Perhaps consideration should be given to having greater access to the Court for assistance, either:


-
without having to first issue the claim and seek directions; or


-
for the Protocol to include guidance for claimants in multi-party disputes that they can issue proceedings and seek directions as to how to proceed if administratively the Protocol process becomes unwieldy.  This would limit the otherwise inevitable arguments about premature recourse to the courts and its effect on costs.
· The Court may want to consider being more willing to review parties’ behaviour during the Protocol process when dealing with costs orders later in the proceedings, particularly with regard to the provision of documentation, re-pleading and experts.  
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