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Introduction

1. Causation has been said to be a matter of fact or of commonsense. This apparently simple approach does not do justice to the practical difficulties of proving the facts necessary to establish causation, particularly in construction claims. Because construction activities are complex, it is difficult to prove that a particular breach of contract has caused a particular delay or loss or that a particular delay or loss can be recovered under a clause of the contract.  

2. What is the best approach to presenting a case on causation? To answer that it is necessary to see what guidance can be derived from decided cases and to consider various approaches and what success they have had. 

Proof of causation
3. Whilst the general rule is that causation must be proved by showing on the balance of probabilities an effective causal connection between the breach of contract or tort and damages, the courts have shown a degree of flexibility in their approach.

4. In Fairchild v. Glenhaven Funerals [2003] 1 AC 32 the House of Lords had to deal with a difficult personal injury case where the claimant had been exposed to asbestos fibres by several potential tortfeasors. It could not be proved on a balance of probabilities which period of exposure had caused the disease. It was held that where an employee had been exposed by different defendants, during different periods of employment, to inhalation of asbestos dust in breach of each defendant's duty to protect him from the risk of contracting mesothelioma and where that risk had eventuated but, in current medical knowledge, the onset of the disease could not be attributed to any particular or cumulative wrongful exposure, a modified approach to proof of causation was justified. In such a case proof on a balance of probabilities that each defendant's wrongdoing had materially increased the risk of contracting the disease was sufficient to satisfy the causal requirements for liability.
5. In Allied Maples Group Ltd. v. Simmons & Simmons [1995] 1WLR 1602 the Court of Appeal grappled with the question of the proper approach to the proof and assessment of a loss where the loss depends upon the actions of an independent third party, it was held that the claimant could succeed provided he showed that he had a substantial chance rather than a speculative one of a favourable action by that third party, the evaluation of the substantial chance being a question of quantification of damages. Stuart-Smith LJ said this at 1610:
“the plaintiff must prove as a matter of causation that he has a real or substantial chance as opposed to a speculative one.  If he succeeds in doing so, the evaluation of the chance is part of the assessment of the quantum of damage, the range lying somewhere between something that just qualifies as real or substantial on the one hand and near certainty on the other.  I do not think that it is helpful to seek to lay down in percentage terms what the lower and upper ends of the bracket should be.”

6. These cases show that the courts accept that where proof of onset of disease or of the action of a third party are not possible then the approach to causation has to be tailored to fit the possible. In Fairchild  Lord Hoffman said this at para 54:

“the essential point is that the causal requirements are just as much part of the legal conditions for liability as the rules which prescribe the kind of conduct which attracts liability or the rules which limit the scope of that liability. …Once it is appreciated that the rules laying down causal requirements are not autonomous expressions of some form of logic or judicial instinct but creatures of the law, part of the conditions of liability, it is possible to explain their content on the grounds of fairness and justice in exactly the same way as the other conditions of liability.” 
The approach to causation
7. The approach to causation has been expressed in a number of different ways: 
(1) Lord Wright in Monarch Steamship Co v. Karlshamns Oljefabriker [1949] AC 196 said at 228: “Causation is a mental concept, generally based on inference or induction from uniformity of sequence as between two events that there is a causal connexion between them.”
(2) Glidewell LJ in Galoo Ltd v. Bright Grahame Murray [1994] 1 WLR 1360 at 1374: “it is necessary to distinguish between a breach of contract which causes a loss to the plaintiff and one which merely gives the opportunity for him to sustain the loss, is helpful but still leaves the question to be answered "How does the court decide whether the breach of duty was the cause of the loss or merely the occasion for the loss?"…The answer in the end is "By the application of the court's common sense."”
(3) In Fairchild Lord Hoffman considered the statements that causation is a matter of fact or a matter of commonsense. He said at para 51 to 53: 
“First, in what sense is causation a question of fact? In order to describe something as a question of fact, it is necessary to be able to identify the question. …The question of fact is whether the causal requirements which the law lays down for that particular liability have been satisfied. But those requirements exist by virtue of rules of law. Before one can answer the question of fact, one must first formulate the question. This involves deciding what, in the circumstances of the particular case, the law's requirements are. Unless one pays attention to the need to determine this preliminary question, the proposition that causation is a question of fact may be misleading. It may suggest that one somehow knows instinctively what the question is or that the question is always the same. 

Then there is the role of common sense. Of course the causal requirements for liability are normally framed in accordance with common sense. But there is sometimes a tendency to appeal to common sense in order to avoid having to explain one's reasons. It suggests that causal requirements are a matter of incommunicable judicial instinct. I do not think that this is right. It should be possible to give reasons why one form of causal relationship will do in one situation but not in another.”

The Global Claim
8. Questions of causation in technology claims are best illustrated by global claims. The essence of the global claim is that there are a multitude of causes in terms of variations, breaches of contract and matters giving claims under the contract which can be proved on an individual basis. There is then an overall delay to the project and an overall increase in cost which exceeds the price. How then does a party seek to build a causal bridge between the two?
9. It is clear that in such a case a party cannot call a witness who can say that a particular variation caused 4 hours of delay and £1200 extra cost, so that the overall claim of 15 months delay and £3.4m can be calculated on a cumulative basis. 

10. Some guidance can be found in the decision of the Inner House of the Court of Session in Laing Management (Scotland) v. John Doyle Construction Ltd [2004] BLR 295 which sets out principle which were accepted to be applicable in English law in London Underground v. Citylink Telecommunications [2007] EWHC 1749 (TCC).
11. The global claim runs into difficulties where it can be shown either that some of the allegedly causative events do not lead to the delay or loss or that there are some causative events which are the responsibility of the party making the claim. However, as pointed out in Laing v. Doyle in the Outer House, the draconian effect of total failure may be overcome by two mitigating factors. The first is that on the evidence there is an established causal connection which permits part of the claim to succeed. The second is that causation must be treated as a matter of commonsense.  

12. In the Inner House, the obligation to plead a global case was described in these terms:   

“In a case involving the causal links that may exist between events having contractual significance and losses suffered by the pursuer, it is obviously necessary that the events relied on should be set out comprehensively. It is also essential that the heads of loss should be set out comprehensively, although that can often best be achieved by a schedule that is separate from the pleadings themselves. So far as the causal links are concerned, however, there will usually be no need to do more than set out the general proposition that such links exist. Causation is largely a matter of inference, and each side in practice will put forward its own contentions as to what the appropriate inferences are. In commercial cases, at least, it is normal for those contentions to be based on expert reports, which should be lodged in process at a relatively early stage in the action. In these circumstances there is relatively little scope for one side to be taken by surprise at proof, and it will not normally be difficult for a defender to take a sufficiently definite view of causation to lodge a tender, if that is thought appropriate. What is not necessary is that averments of causation should be over-elaborate, covering every possible combination of contractual events that might exist and the loss or losses that might be said to follow from such events.”
13. The reference to inferences based upon expert reports, reflects the practice of trying to make good such inferences by relying on opinion evidence, often supported by some form of analysis. 

14. As Judge Humphrey LLoyd QC said in Bernhard's Rugby Landscapes Ltd v Stockley Park Consortium Ltd (1997) 82 BLR 39 at para 131 
“a global claim in the sense used in argument is the antithesis of a claim where the causal nexus between the wrongful act or omission of the defendant and the loss of the plaintiff has been clearly and intelligibly pleaded. However that nexus need not always be expressed since it may be inferred. As Lord Oliver emphasised in Wharf Properties there must be a discernable nexus between the wrong alleged and the consequent delay (or money) for otherwise there will be no "agenda" for the trial.”

Presentation of evidence

15. With that background I now turn to consider how a successful claim can be presented. It must be remembered that in many cases there can be some factual proof of cause and effect and obviously where it is possible to do this, then conventional proof of causation is necessary. Where that is not the position and a party is seeking to rely on inferences, supported by expert and factual evidence, the tendency is to rely too much on the expert approach. This often leads to evidence being presented which does not form a consistent picture.  
16. The first requirement is a proper analysis of the facts. There is a natural tendency to assume that the task is impossible and therefore to avoid any proper analysis. Some causative events are bound to be better than others in the sense that they are stronger in terms of liability and more likely to lead to an inference that some substantial degree of delay or cost is likely to have been caused by that event. The analysis of the facts should establish not only the scope and extent of the event but also what the immediate effect was. For instance, a requirement to replace a boiler as a bare allegation is unlikely to persuade a tribunal but if someone can explain the scope and extent of the necessary design, supply and installation activities and explain what immediate effect it had on work in the boiler house then that will enable a party to show a tribunal that the foundation for an inference is present.

17. The claim should be divided up into discrete parts. This may be a division based on particular areas of a project, particular activities or trades or particular time periods. It may be a combination of these. This allows the case to be presented to the tribunal in a logical manner and assists the tribunal to understand the factual position more easily. A global claim which piles up allegations and evidence in the hope that the tribunal will be overwhelmed by the complexity and will accede to a large claim is likely to fail outright. 

18. The use of a sophisticated computer generated analysis which conceals everything except an end result is a dangerous approach. First, the tribunal has no way of understanding the evidence. Secondly, all analyses are based on assumptions and if a major assumption is shown to be wrong the analysis will be worthless. If it is more transparent, for instance by considering the sensitivity of the analysis to the assumptions, it is likely to overcome this difficulty. Thirdly, the facts which have been analysed must be apparent and explainable for the same reason.
19. Computer generated analyses are however frequently useful provided that certain steps are taken. It is important to have a baseline “intended” and an actual “as-built” programme. These should be the subject of early expert discussions in an attempt to reach agreement or narrow the differences between the parties. Any analysis performed on baseline programme must be firmly rooted in reality. It must take into account any changes in resources or in logic which have been made. It should have a narrative so that the change can be explained in terms of cause and effect. It must, of course, also be factually correct. The purpose of such an analysis is to show that there is a nexus between cause and effect or at least that there is an inference to be drawn linking the two.
20. Often parties seek to present a number of different approaches to try and support the overall conclusion that they should succeed. Experience shows that the greater number of different approaches that are used in a given case, the less the impact of the chosen or primary analysis. Frequently, the different approaches can be shown to have inconsistencies which undermine all of the approaches. Whilst a party may choose to consider a number of ways of analysing the position, it is important that a decision is taken on the single approach which is used to present the case. Where it is thought that different approaches might strengthen the case, it is necessary to confirm that such a conclusion is correct.  
21. Whatever analysis is produced, it is important to present the key findings of the analysis in a clear way. It is not just the overall conclusion which is of importance but the steps along the way. 
Conclusion
22. The approach adopted by the courts can be flexible. However, a party wishing to prove causation in cases where there are complex facts has to ensure that, at both the pleading and proof stages, its case is clear and easily understandable both by the other side and by the tribunal. In the difficult area of proof of causation, properly prepared computer generated analyses can be useful provided that they are founded in reality and are seen as a means to prove a case rather than proof in themselves. 
23. Whatever evidence is presented there must be a clear understanding of what it is meant to establish and the evidence must be in a form which can be readily understood by the tribunal. Whilst a fundamentally poor case cannot be improved upon by the method of presenting evidence, there are many good arguable claims where proper presentation of the evidence can assist in establishing the case.
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