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EFFECTS OF WITHHOLDING NOTICES

Melville Dundas Ltd & Ors v. George Wimpey UK Ltd & Ors (Scotland) [2007] UKHL 18 (25 April 2007)
Section 111 did not invalidate a JCT clause which allowed employer, on contractor’s administration supervening, to withhold money which accrued within the last 28 days, or earlier if reasonably unpaid.

Pierce Design International Ltd v Johnston & Anor [2007] EWHC 1691 (TCC) (17 July 2007), HHJ Coulson QC
If no withholding notice, then unreasonably not paid.
Reinwood Ltd v L Brown & Sons Ltd [2008] UKHL 12 (20 February 2008)
Employer served withholding notice and deducted liquidated damages when making payment. Subsequent issue of extension of time did not render employer in breach of payment obligation.
Ledwood Mechanical Engineering Ltd v Whessoe Oil and Gas Ltd & Anor [2007] EWHC 2743 (TCC) (20 November 2007) Ramsey J
Adjudicator decided that too much had been deducted from application 19. Employer not entitled to avoid paying by serving withholding notice in relation to application 22 which made larger controversial deductions while giving effect to adjudicator’s decision. Had to make actual payment of application 19 balance.

NB warning shot on summary assessment of costs.

Domsalla (t/a Domsalla Building Services) v Dyason [2007] EWHC 1174 (TCC) (4 May 2007) HHJ Thornton QC
Residential occupier. JCT MW. Held, (1) contract made by Dyason for himself and as agent for his house insurers; (2) adjudication provisions were not unfair; (3) since he had no say in the terms of the contract or in the operation of the payment provisions, the withholding provisions were unfair; (4) the adjudicator’s decision that the provisions were valid was not binding, because adjudicator’s decision could not take away consumer’s statutory entitlement under Unfair Terms in Consumer Contracts Regulations. “The doctrine of unreviewable error of an adjudicator within jurisdiction is only applicable to statutory adjudications.”
INTEREST
Claymore Services Ltd v Nautilus Properties Ltd [2007] EWHC 805 (TCC) (20 March 2007) Jackson J

Principles for exercise of statutory discretion to award interest – start date, effect of unreasonable delay, rate.
Ringway Infrastructure Services Ltd v Vauxhall Motors Ltd No 2 [2007] EWHC 2507 (TCC) (30 October 2007) Akenhead J

When enforcing adjudicator’s decision, Court could only award interest from the day when the adjudicator’s decision should have been honoured and not from any earlier date.
JURISDICTION: CONTRACT IN WRITING
Lead Technical Services Ltd v CMS Medical Ltd [2007] EWCA Civ 316 (30 January 2007)
Arguable case that contract partly oral (and that wrong appointing body). Summary judgment should not have been granted.

Mast Electrical Services v Kendall Cross Holdings Ltd [2007] EWHC 1296 (TCC) (17 May 2007) Jackson J
Possibility of declaration to pave the way for adjudication proceedings.

Treasure & Son Ltd v Dawes [2007] EWHC 2420 (TCC) (25 October 2007) Akenhead J

Contract with residential occupier incorporated express adjudication clause. Oral variation of contract would not invalidate adjudication because reliance on contract not on statute. (Contrast RJT Consulting v DM Engineering [2002] EWCA Civ 270, where no express adjudication clause.)
Also, obiter, s107(5) applied: contrary to Grovedeck Ltd  -v- Capital Demolition Ltd [2000] EWHC 139 (TCC), an admission or non-denial of the oral variation in the current adjudication proceedings  amounted to an agreement in writing.
JURISDICTION: TIMETABLE
Mott Macdonald Ltd v London & Regional Properties Ltd [2007] EWHC 1055 (TCC) (23 May 2007) HHJ Thornton QC
Agreement not in writing. If it had been, adjudication would have been under the Scheme. Adjudicator not entitled to require payment of fees before communicating his decision. Decision not communicated promptly after it was made. Delivered one day late. Held, unenforceable.

AC Yule & Son Ltd v Speedwell Roofing & Cladding Ltd [2007] EWHC 1360 (TCC) (31 May 2007) HHJ Coulson QC
Summary of prior cases on timing. Decision one day late, but Speedwell impliedly consented, or were estopped by acquiescence from complaining.

NATURAL JUSTICE
Cantillon Ltd v Urvasco Ltd [2008] EWHC 282 (TCC) (27 February 2008) Akenhead J
Summary of the law in context of adjudication enforcement at para 57. Where Cantillon claimed for delay losses for a particular period, and Urvasco took the defence that the claim was misconceived because any relevant losses would be in a later period, the adjudicator did not act in breach of natural justice by assessing loss in the later period.
SCOPE OF DISPUTE OR DECISION
Castle Inns (Stirling) Ltd (t/a Castle Leisure Group) v Clark Contracts Ltd [2007] ScotCS CSOH_21 (06 February 2007)

Adjudicator’s decision not decisive of related issue. Contrast HG Construction Ltd v Ashwell Homes (East Anglia) Ltd [2007] EWHC 144 (TCC) (01 February 2007) Ramsey J.
Bothma & Anor (t/a DAB Builders) v Mayhaven Healthcare Ltd [2007] EWCA Civ 527 (14 May 2007)
Apparent endorsement of view that adjudicator can only determine one dispute at a time, in the absence of consent.
Ringway Infrastructure Services Ltd v Vauxhall Motors Ltd [2007] EWHC 2421 (TCC) (23 October 2007) Akenhead J
Summary of law on existence of ‘dispute’. 

Cantillon Ltd v Urvasco Ltd [2008] EWHC 282 (TCC) (27 February 2008) Akenhead J
Dispute is not a particular package of arguments and facts; and neither party is limited to the contentions raised before the adjudication started.
IDENTITY OF CONTRACTING PARTY
Stirling v. Westminster Properties Scotland Ltd [2007] ScotCS CSOH 117 (09 July 2007)

Analysis of how to construe documents issued in wrong name.

MANDATORY ADJUDICATION CLAUSE – STAY OF COURT PROCEEDINGS
DGT Steel and Cladding Ltd v Cubitt Building and Interiors Ltd [2007] EWHC 1584 (TCC) (04 July 2007) HHJ Coulson QC

Principles for granting stay.
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