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NEGLIGENCE/CAUSATION


1. Pearson Education Ltd v. The Charter Partnership Ltd [2007] EWCA Civ 130 [2007] BLR 324 (Lord Phillips CJ, May, Keene LJJ)

- Pearson (P) lessees of warehouse, storing their books

- CPL architects design rainwater system in 1988/9 : inadequate to deal with foreseeable rainfall intensity

-  July 2002 severe rainstorm damages £2m books

- previous lessee (IBDL) had suffered similar damage to its books in 1994 rainstorm; loss adjusters for insurers (through consulting engineers) discovered the inadequacy of the rainwater system, but did not inform IBDL

- P did not have a survey before purchasing the lease in 1998-2000 transactions; nor would such survey have disclosed the inadequacy

-Judge (HHJ Thornton QC) holds CPL liable

- CPL appeal on basis that 1994 discovery of defect rendered it patent, not latent, so as (i) to absolve architects from duty of care or (ii) to break the chain of causation

- this submission followed Baxall v. Sheard [2002] BLR 100 (Brooke, Hale LJJ, David SteelJ)  where on facts of considerable similarity the architects were held not liable for the (two) floods; the cause of which should have been detected in the course of surveys carried out on behalf of the claimant occupiers 

- appeal failed

- on facts, in this case there had been no survey : cf. Baxall

- in any event, Baxall doubted:     

As to no duty of care :  “…if an architect who has the primary responsibility for producing a safe design produces a defective design, it is not obviously fair, just and reasonable that he should be absolved from any liability in tort in respect of its consequences on the ground that another professional could reasonably be expected to discover his shortcoming.” (para.32)

Equally, as to intervening cause, “…it is not obvious why a failure of a person, put at risk by a defective design, to take due care for his own safety or that of his property should break the chain of causation, rather than amount to contributory negligence.”  (para.34).

Further, “It may be that, in an appropriate case, Baxall will receive consideration form the House of Lords.” (para.46).     

B. LIMITATION

2. Last year I discussed the House of Lords decision in Law Society v Sephton & Co [2006] 2 AC 543 and considered its potential impact in circumstances where negligent professional advice results in e.g. a contractor entering a building contract whose terms ultimately operate to its disadvantage.  
3. In Sephton Lord Hoffmann highlighted the ambiguity in the Forster v Outred
 phrase ‘liabilities which may arise on a contingency’ and in effect distinguished :

(1)
present liability, with quantum uncertain : ‘damage’

(2)
possible future liability :  not ‘damage’

and made clear that :  “A contingent liability is not as such damage until the contingency occurs.”  [para.30].

4. Lord Hoffmann also made clear the necessity to distinguish (i) transactions which give rise to purely contingent liabilities and (ii) transactions with both benefits and burdens :  as in Nykredit Plc v Edward Erdman Ltd (No 2) [1997] 1 WLR 1627 Nykredit’s case concerned a claimant who entered into transactions with both benefits and burdens, as a result of the negligence of the defendant. In such a case, the claimant suffers loss and damage only when it is possible to say he or she is on balance ‘worse off’ :  Lord Hoffmann in Sephton at para.[19].


5. As to when it is possible to say that a claimant is on balance worse off, Lord Hoffmann contrasted two situations. The first is where the liability is for the difference between what the claimant got and what he would have got if the defendant had done what he was supposed to have done. The second is where the damage is the difference between the claimant’s position after entering into a transaction and what it would have been if he had not entered into the transaction. He stated that in the first situation it may be relatively easy to infer that the claimant has suffered some immediate damage simply because he did not get what he should have got, but in the second situation the answer may be more difficult. This is because : “…despite the breach of duty, the transaction may on balance have originally been advantageous to the [claimant] and some evidence may be necessary to show when he was actually in a worse position” (para. [21]). 
6. See also Lord Mance who stated  that :

“[W]hile a defendant’s failure to preserve or protect a particular asset by proper performance of his duty in relation to a particular transaction may readily be seen to have caused measurable loss, negligence causing a claimant to enter into a transaction which he would not otherwise have entered may not immediately, or indeed ever, cause measurable loss to any particular asset.” (at [70])
and, referring to UBAF Ltd. v European American Banking Corp. [1984] QB 713, at 725; Nykredit’s case, and Wardley Australia Ltd, that:


“…the court has made it clear that a claimant does not necessarily suffer loss merely by being caused by negligence to enter into a transaction to which he would not otherwise have agreed.” (at [71])


7. Lord Walker stated that:
“It is a commonplace of negligence actions of all sorts that a cause of action may arise long before it is possible to quantify precisely the damages eventually recoverable. But there are other situations in which the correct legal analysis is that, however great may be the prospect (or risk) of economic loss, actionable damage has not yet occurred (just as there are situations in which there is grave and obvious risk of personal injury or damage to property but actionable damage has not yet occurred)” ( at [41])
8. As anticipated, these distinctions have not proved easy to apply in practice.  

Watkins v. Jones Maidment Wilson [2008] EWCA Civ 134 (Arden, Longmore, Thomas LJJ)

- trial of preliminary issues on assumed facts

- 3.4.98 :  Dr. W enters agreements with builders F whereby (i) W to purchase F’s land (ii) F to build house thereon

- JMW are W’s solicitors for the transaction 

- clause 21 of agreement :  if F fails to complete works by 31.8.98, W could terminate the building agreement and pay for works completed by that date : dispute as to value of work determined by appointed expert (RICS)


- 6.8.98 W writes letter waiving reliance on clause 21, on advice from JMW

- W claim against JMW loss from (i) entering agreement 3.4.98 (ii) waiving rights 6.8.98
        

- proceedings issued 26.8.04

- JMW contend time-barred : time beginning from 3.4.98/6.8.98

- Dr. W (acting in person) counters with :

‘the Nykredit argument’

No loss on entry into agreement on 3.4.98, since net position under that agreement was beneficial to W until some date after 26.8.98

‘the Sephton argument’

Loss from waiver contingent only; contingency did not mature until F failed to complete building by 31.8.98  

Both arguments rejected.

Nykredit


On 3.4.98 W lost the chance of negotiating a better agreement.  “That chance was an asset with a measurable value. Its absence meant there was an immediate loss. Accordingly, the situation is not comparable to that in Nykredit.”  (Arden LJ at para.24).

NB.  Not possible to have two causes of action (i) for advising entry into the agreement (ii) for not advising renegotiation of that agreement :  cf. Hamlin v. Evans [1996] PNLR 398 

Sephton

Loss sustained upon waiver of 6.8.98. “When the Watkins entered into the building agreement they acquired a bundle of rights…Those rights were an asset capable of valuation. Thus, the Watkins suffered measurable loss when they acted on the negligent advice to enter into the later transaction.”  (Arden LJ at para.32).


cf. Shore v. Sedgwick Financial Services [2007] EWHC 2509 (Admin) [2008] PNLR 244

- pensions misselling

- 28.4.97  S surrenders ‘final salary’ occupational scheme (OPS), on advice from SFS, for purpose of transfer to personal pension scheme; in exchange receives statutory CETV (cash equivalent transfer value) 

- 1.7.97  Proceeds to invest in ‘Pension Fund Withdrawal’ scheme (PFW), which allows capital withdrawals as income, subject to statutory annual maximum :  that maximum reviewed every three years, in light of (i) annuity rates (ii) performance of the fund

-28.5.00 :  triennial review reduces maximum from £46K pa to £32K pa for next 3 years

- Had S stayed in OPS, income at 60 (7.10.00) would have been £60K+ 

28.5.03 :  Triennial review reduces to £15K pa

29.9.05 :  Proceedings issued


9. Judge (Beatson J) finds liability, but claim statute barred.

- 
SFS contend that loss occurred immediately on surrender of benefits (28.4.97)


· S contends that no loss until first triennial review (28.5.00) when there occurred the contingency of a fall in maximum income. Until that date, not possible to say whether transaction has made him ‘worse off’ : Nykredit; Sephton

· Judge rejects SFS case of immediate loss, and accepts that the correct approach is when S first became ‘worse off’ :

“…this is because, on leaving the [OPS] and entering the PFW scheme, he did not there and then fail to obtain what he expected, and did not in any other way suffer immediate detriment which constituted actual (if yet unquantifiable) loss or damage. Although he was thereby exposed to the risks of the PFW scheme, those risks may not have materialised. In the event of satisfactory investment performance and annuity rates, he would have obtained benefits in excess of the [OPS] benefits he surrendered…Just as incurring a possible future liability does not count as immediate damage (see e.g. Law Society v Sephton and Co [2006] 2 AC 543 at [17] and [18]), so also exposing oneself to the risk of a possible future loss does not” (para.204).
· However Judge rejects S date, and prefers a date in early 1999 : when annuity rates had so fallen that the capital value of S fund must have fallen below its 1997 value

“I do not, however, accept [S]’s submission that Mr. Shore sustained no relevant loss until the first triennial review on 25 May 2000 reduced his pension income. In Law Society v Sephton Lord Hoffmann stated that it is necessary to consider the evidence about when a claimant was actually in a worse position. In the present case the evidence is that, by the beginning of 1999, annuity rates, which had fallen since Mr. Shore entered into the PFW scheme in 1997, reached a new low. The market would have valued Mr. Shore’s pension scheme differently after the fall in annuity rates during 1998 and the beginning of 1999. While [S]’s rights in the PFW scheme were not demonstrably less valuable at the time he entered into it, they were after the fall in annuity rates. At that stage the risk was not purely contingent. The materialisation of a risk which has the effect of depressing the value of an asset creates loss.” (paras. 213-214).


The CA has given S permission to appeal.
   
C. ABUSE OF PROCESS 

10. In Aldi Stores Ltd v. WSP Group plc & Aspinwall [2007] EWCA Civ 1260 [2008] BLR 1 the CA overturned the TCC decision of Jackson J to strike out a claim as an abuse of process on the principle in  Henderson v. Henderson
 as reviewed by the House of Lords in Johnson v. Gore Wood & Co [2002] 2 AC 1.
For the general test enunciated in Johnson, see Lord Bingham at p.31D :

(It is however wrong to hold that because a matter could have been raised in earlier proceedings it should have been, so as to render the raising of later proceedings necessarily abusive. That is to adopt too dogmatic an approach to what should...be a broad, merits-based judgment which takes account of the public and private interests involved and also which takes account of all the facts of the case, focusing attention on the crucial question whether, in all the circumstances, a party is misusing or abusing the process of the court by seeking to raise before it the issue which could have been raised before.( 

11. Jackson J had held that Aldi’s claims could and should have been pursued in previous litigation which had culminated in a trial/settlement in January 2004, and held that this action was an abuse of process within the Henderson v Henderson principle. 

12. The essential facts :

Aldi (A) sues contractor B (in administration) to interlocutory judgment

B sues WSP/Aspinwall (C and D) for contribution, relying on the claim which A could have brought directly against C and D, under deeds of warranty

A does not sue C or D, but intends to satisfy its judgment against B’s insurers

A notifies C and D that, if unsuccessful in that course, it may claim directly against them; C and D do not respond

A takes no part in trial between B, C and D (and several others) :  which settles in 1st week of 12

A later receives advices that its claim against B’s insurers will fail 

A sues C and D


13. Held by CA :

-  Jackson J wrongly balanced the factors :  in particular, pursuing insurers was a reasonable course in circumstances; and insufficient weight given to A’s ‘warning’ and C’s silence, or to the admitted absence of any impropriety or culpability on A’s part 

- also the parties (and in particular C and D) should have approached the Court for case management directions 

“…for the future, if a similar issue arises in complex commercial multi-party litigation, it must be referred to the court seized of the proceedings. It is plainly not only in the interest of the parties, but also in the public interest and in the interest of the efficient use of Court resources that this is done. There can be no failure to do so in the future.” (Thomas LJ at para. 31)


cf. Stuart v. Goldberg Linde [2008] EWCA Civ 2 (Clarke MR, Lloyd, Sedley JJ)

- S brings second action against his solicitors GL, raising some new claims arising out of the same subject matter

- Master and Judge strike out :  CA overturn

- Held :  generally irrelevant factors in ‘Henderson’ applications are :
      
Delay in bringing claim :  a matter for the Limitation Act/laches (Lloyd LJ at para.58) 

Merits of the action itself :   a matter for Part 24 :  “..it would at most only be an extreme case (either way) that the merits, in the sense of the prospects of success, of the second proceedings can be relevant to deciding whheter bringing it separately is an abuse of process..”   Thus, if claim cast-iron or hopeless, that might allow Part 24 judgment in any event. (Lloyd LJ at para. 57)

-  However failure to warn the Defendant of potential second claim which related to the subject matter of the first action before the trial of the first may not be decisive.  It was not in this case :  Lloyd LJ at paras. 60 and 71, although “To write a warning letter would have been a prudent and proper course to take”

See also Clarke MR :  “I wonder whether the Court would have reached the same conclusion if Aldi had not made its position clear to the other parties in its letters.” (para.92)

- but NB. Clarke MR/Sedley LJ emphasise general requirement of cards on table and approaching the court for case management :  paras. 77 and 96 :

“In particular parties should not keep quiet in the hope of improving their position in respect of a claim arising out of similar facts or evidence in the future…On the contrary they should come clean so that the court can decide whether one or more trial is required and when” (Clarke MR at para.96).

- also Clarke/Sedley say that CA can interfere where, regardless of balancing factors etc, it concludes that the judge was ‘plainly wrong’  (paras. 76 and 81)

- although there will also cases where CA would have reached a different decision, but will  not interfere : paras. 76, 83    




Abuse by collateral attack

Laing v Taylor Walton [2007] EWCA Civ 1146 [2008] PNLR 11 

-  L borrows £500K from W :   L’s solicitors draft the loan agreement for him

- dispute over construction of repayment provisions 

- action between L and W (HHJ Thornton QC) :  TW solicitor called as witness for L :  L loses :  L does not appeal 

- L sues TW, alleging that agreement failed to accord with his instructions; and had failed to draft replacement agreement

- TW allege abuse of process :  collateral attack on decision; new claim based on same facts 

- TW cites Phosphate Sewage (1879) 4 App. Cas.801, 814; Hunter v. Chief Contsable of West Midlands [1982] AC 529 per Lord Diplock :  abuse unless based on new evidence which ‘entirely changes the aspect of the case’;  L’s remedy was by way of appeal

​- L relies on Hall v Simons [2002] 1 AC 615, 705 : no objection on grounds of public interest to a claim that a civil case was lost because of the negligence of the advocate, merely because the case went to full trial. No challenge to first decision; rather claiming that, if the right arguments/evidence deployed, result would have been different

- Judge (Langley J) prefers latter and declines to strike out

- CA (Buxton, Laws, Moses LJJ) allows appeal

- Claim in substance alleges that trial judge wrongly assessed the very matters which are relied on in support of the new claim : that is an abusive challenge within Hunter : cf. the Hall v. Simons cases where there is in substance no challenge to the decision of the Court

- ultimate Hunter test :  would it bring the administration of justice into disrepute? 

[?Yes, if in substance criticising the Judge; no, if in substance criticising the lawyers]



cf. Nesbitt v. Holt [2007] EWCA Civ 249; [2007] PNLR 24 

- N sues employer in ET under Disability Discrimination Act; represented by CAB caseworker H

- H settles claim on N’s behalf (following telecon with N)

- N expresses surprise when hears of settlement but banks the employer’s cheque

- N applies to reinstate claim, on basis that settlement without his authority

- ET chairman dismisses claim on basis that H had ostensible authority : adding (obiter) that in his view N had given actual authority in the telecon; H having given evidence for the employer

- N (acting in person) brings action against CAB, alleging settlement made without authority

- DDJ refuses;  Judge (Patten J) allows appeal

- CA (May, Longmore, Smith LJJ) allows appeal :  so that action may continue

- reviewed Johnson; Hunter; also Secretary of State v. Bairstow [2004] Ch 1 where Morritt V.-C. said :

“If the parties to the later civil proceedings were not parties to or privies of those who were parties to the earlier proceedings then it will only be an abuse of process of the court to challenge the factual findings and conclusions of the judge or jury in the earlier action if (i) it would be manifestly unfair to a party to the later proceedings that the same issue would be relitigated or (ii) to permit such litigation would bring the administration of justice into disrepute.”

- Smith LJ :  ‘Bairstow shows that, where there has been no other litigation between the parties, there will only be an abuse of process if it would be manifestly unfair to the defendant to allow the action to proceed.” (para.24).

- or if bringing admininistration of justice into disrepute?

- On facts, held that J misdirected himself in finding that, if the action proceeded, the issue of actual authority would be a trial on the same evidence :

  “With respect that is not necessarily so. The CAB had not given any discovery at the time of the ET decision. Indeed it has still not done so…True it is that [N]’s evidence in chief will, or ought to be the same as it was at the ET hearing; so ought [H]’s.  But what light might be thrown on their evidence by the discovery of documents in the current action is quite unknown.”  (para.25).


14. The CA was evidently sympathetic to N, and concerned at his continuing lack of representation (see para.22). However it is suggested that the decision failed :

- sufficiently to distinguish between two types of abuse : 

(i)  Henderson/Johnson :  raising claims which could/should have been raised in earlier proceedings

(ii) Hunter/Johnson/Hall :  raising claims which amount to a collateral attack on a decision of another Court of competent jurisdiction

- to consider whether this action was a relitigation which would bring the administration of justice into disrepute

- to consider whether N was proposing to introduce new evidence which ‘entirely changes the aspect of the case’ (Hunter) :  cf. the CA’s speculation that the CAB’s disclosure might throw some new light on the matter.


Nomura International plc v. Granada Group Ltd [2007] EWHC 642 (Comm)   

- December 1999 W enters agreement with Nomura (N) and Granada (G) to lend £860m to a company vehicle : drawdown 2000; which co. goes into receivership in 2003

- 15.12.05  W issues (but does not serve) Claim Form against N, alleging negligent misstatement in respect of the financial information given for the purpose of the loan

- 31.3.06 :  W and N conclude Standstill Agreement 12 months

- N tries unsuccessfully to enter Standstill Agreement with G : for possible claims which include contract/tort and contribution under the 1978 Act

- 21.6.06  N issues protective Claim Form against G, identifying such claims in equally general terms, in attempt to stop time running

- 28.9.06 :  N applies for extension of time to serve Claim Form on G:  cannot particularise claim until W does so

- 9.10.06  G apply to strike out N claim as an abuse of process, on basis that at the time of issuing the Claim Form N had no intention to pursue the proceedings by serving POC and/or had no known valid basis for the claim 

- in meantime (22.12.06) W serves POC on N; and in January 2007 N abandons its own application to strike out W’s claim on a like basis.


15. Judge (Cooke J) grants G’s application to strike out.

- follows RSC principles : e.g. Steamship Mutual Underwriting Association v Trollope & Colls (1986) 6 Con LR 11 per May LJ (obiter) at 25   

- Cooke J :  ‘..the key question must always be whether or not, at the time of issuing a Writ, the claimant was in a position properly to identify the essence of the tort or breach of contract complained of and if given appropriate time to marshall what it knew, to formulate [POC]. If the claimant was not in a position to do so, then the claimant could have no present intention of prosecuting proceedings, since it had no known basis for doing so.’ (para.38)

If so, the claimant ‘…has no business issuing a Claim Form to stop the running of time in respect of some claim which he hopes in the future to be able to formulate.” (para.47).


16. The Judge noted that N’s Claim Form included claims in contribution : which would enjoy the 2-year limitation period following settlement or judgment in the action between W and N.  However it is clear that this factor was not relevant to his decision.


17. These principles will continue to pose real difficulties in building litigation.  


18. Thus in a typical case of employer-contractor-subcontractor where the alleged defect/damage is to the subject Works, the contractor is most unlikely to have any claim against the subcontractor for contribution under the 1978 Act : because the subcontractor will (absent collateral Deeds etc) have no liability in contract or tort to the employer. In such circumstances the contractor will not be able to stop time running against the subcontractor unless able to identify the essence of the breach.   
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