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The Starting Point: The cost consequences of part 36 offers

36.14
(1)
This rule applies where upon judgment being entered –
(a)
a claimant fails to obtain a judgment more advantageous than a defendant’s Part 36 offer; or
(b)
judgment against the defendant is at least as advantageous to the claimant as the proposals contained in a claimant’s Part 36 offer.

(2)
Subject to paragraph (6), where rule 36.14(1)(a) applies, the court will, unless it considers it unjust to do so, order that the defendant is entitled to –
(a)
his costs from the date on which the relevant period expired; and
(b)
interest on those costs.

(3)
Subject to paragraph (6), where rule 36.14(1)(b) applies, the court will, unless it considers it unjust to do so, order that the claimant is entitled to –

(a)
interest on the whole or part of any sum of money (excluding interest) awarded at a rate not exceeding 10% above base rate) for some or all of the period starting with the date on which the relevant period expired;
(b)
his costs on the indemnity basis from the date on which the relevant period expired; and
(c)
interest on those costs at a rate not exceeding 10% above base rate.

(4)
In considering whether it would be unjust to make the orders referred to in paragraphs (2) and (3) above, the court will take into account all the circumstances of the case including –
(a)
 the terms of any Part 36 offer;
(b)
the stage in the proceedings when any Part 36 offer was made, including in particular how long before the trial started the offer was made;
(c)
the information available to the parties at the time when the Part 36 offer was made; and
(d)
the conduct of the parties with regard to the giving or refusing to give information for the purposes of enabling the offer to be made or evaluated.

(5)
Where the court awards interest under this rule and also awards interest on the same sum and for the same period under any other power, the total rate of interest may not exceed 10% above base rate.

(6)
Paragraphs (2) and (3) of this rule do not apply to a Part 36 offer –
(a)
that has been withdrawn;
(b)
that has been changed so that its terms are less advantageous to the offeree, and the offeree has beaten the less advantageous offer;
(c)
made less than 21 days before trial, unless the court has abridged the relevant period.
(Rule 44.3 requires the court to consider an offer to settle that does not have the costs consequences set out in this Section in deciding what order to make about costs)
Putting Low Initial offers in Place.

1.
In my view there are very few cases indeed where it is not worth at least trying to start the protection afforded by Part 36 “running” by making a low but realistic (or, in the case of Claimant’s, a high) offer as early as possible.

2.
Parties often shy away from doing so on the basis that they feel that a really low/high offer may not be effective in any event, either because it will inevitably be beaten or because a Court will take no notice of it.
3.
The first reason is generally false logic: if upon investigation it emerges that an early Part 36 Offer is likely to be beaten, a revised one can be made: nothing has been lost by making the early offer which is more aggressive than one made later, and something has been gained in that it places at least some extra pressure on the other party.

4.
Moreover, one should not assume at all that even a very low or high offer made at an early stage will be ignored by the Court when considering costs.

5.
Two points arise in relation to that latter issue:
6.
Firstly, one has to demonstrate that the offer is a  “genuine and realistic attempt” to resolve the claim: see Huck –v- Robson [2002] EWCA Civ 398
: where the Court, in considering an offer which proposed only a 5% discount to the claim, ruled that: 
“it is in my judgment implicit in rule 36.21 that, consistently with the philosophy underlying Part 36 (to which I have already referred), in order to qualify for the incentives provided by paragraphs (2) and (3) of the rule a claimant’s Part 36 offer must represent at the very least a genuine and realistic attempt by the claimant to resolve the dispute by agreement. Such an offer is to be contrasted with one which creates no real opportunity for settlement but is merely a tactical step designed to secure the benefit of the incentives. That is not to say that the offer must be one which it would be unreasonable for the defendant to refuse; that would be too strict a test, and would introduce considerations of punishment and moral condemnation which (on the authority of Petrotrade and McPhilemy) are irrelevant in the context of paragraph (3) of rule 36.21. Indeed, the terms of the offer may reflect a degree of optimism and confidence on the part of the claimant/offeror. Provided only that the offer represents a genuine and realistic offer to resolve the dispute by agreement, it is for the claimant to decide at what level to pitch his offer. In some cases, an offer which allows only a small discount from 100 per cent success on the claim may be a genuine and realistic offer; in other cases, it may not. It is for the judge in every case to consider whether, in the circumstances of that particular case, and taking into account the factors listed in paragraph (5) of rule 36.21, it would be unjust to make the order sought.”
…

I do not think that the court is required to measure the offer against the likely outcome in a case such as this. In this type of litigation a Claimant with a strong case will often be prepared to accept a discount from the full value of the claim to reflect the uncertainties of litigation. Such offers are not usually based on the likely apportionment of liability but merely reflect the reality that most claimants prefer certainty to the ordeal of a trial and uncertainty about its outcome. If such a discount is offered and rejected there is nothing unjust in allowing the claimant to receive the incentives to which he or she is entitled under the Rules. On the contrary, I would say that this is a just result
….

I however see nothing unjust in awarding a claimant his indemnity costs in circumstances where the defendant chooses not to accept an offer to settle for less than that to which the claimant is entitled
….

7.
Secondly, one must ensure that if one is making an offer at an early stage, that there is sufficient information about the claim “on the table” to ensure that the other party cannot say that they could not properly assess the claim and the offer made: see R v Secretary of State for Transport ex p Factortame (Costs: Part 36 Payments) [2002] EWCA Civ 22 and, in particular, Ford v GKR Construction Ltd [2000] 1 All ER 802, CA where Lord Woolfe MR stated that: “If a party has not enabled another party to properly assess whether or not to make an offer, or whether or not to accept an offer which is made, because of non-disclosure to the other party of material matters, or if a party comes to a decision which is different from that which would have been reached if there had been proper disclosure, that is a material matter for a court to take into account in considering what orders it should make. This is of particular significance so far as defendants are concerned because of the power of the court to order additional interest in situations where an offer by a claimant is not accepted by a defendant. We have to move away from the situation where litigation is conducted in a manner which means that another party cannot take those precautions to protect his or her position which the rules intend them to have.”   (1403)
8.
The key, then is to take care to ensure that ones initial offer, however aggressive, as a “genuine and realistic attempt” to resolve the claim, and to present it as such. That may require a little more explanation and ‘packaging’ of the offer than one might see with a later less aggressive offer: in particular it is important to present the offer by way of a letter setting out:
(a)
The array of information about the claim and/or Defence which is available to the other side – including protocol meetings;

(b)       Why the claim (or Defence) is doomed to failure;

(c)
That no real risks are presented by it;

(d)
That the writer realises, however, that if claims are to be resolved by agreement, movement needs to be made by both sides: and

(e)
Accordingly, in a realistic attempt to settle the matter an offer is being made to settle at X.

9.
Even that, of course, might not work. The Court may take the view that an early aggressive offer was not a “genuine” one but merely a device to get the cost consequences of Part 36 running. But if so, so what? What is lost by creating the opportunity for that argument?
Make Counteroffers - and recognise that even a ‘rejected’ offer remains open for acceptance.

10.
Parties sometimes assume that Part 36 offers are to be treated by reference to normal contractual principles such that:

(a)
The making of a later offer impliedly acts to make void or to withdraw an earlier offer; and

(b)
The making of a Counteroffer means that the offer is rejected and can no longer be accepted.

11.
That is incorrect: once made an offer can be accepted at any time before trial unless the party making the offer has served a formal notice of withdrawal of that offer and even if the other party has in the meantime expressly rejected that offer or even made a Counteroffer: see:

(a)
 CPR 36.9(2): “Subject to rule 36.9(3), a Part 36 offer may be accepted at any time (whether or not the offeree has subsequently made a different offer) unless the offeror serves notice of withdrawal on the offeree”.
(b)
Gibbon v Manchester City Council and LG Blower Specialist Bricklayer Limited v Reeves [2010] EWCA Civ 726
 (judgment handed down on 25th June 2010).
12.
Accordingly:

(a)
There is in reality very few situations indeed where it is not “worth” responding to an offer with a Counter-offer even if the offer made is acceptable, on the basis that if the Counter-offer is not accepted the offer can still be accepted;

(b)
Equally, one should recognise that tactic when it comes from the other side; and

(c)
If the other side seek to put in a more aggressive offer than one made previously, one should pursue them to formally withdraw the previous less aggressive offer so that it no longer has Part 36 consequences – see Part 36.14(d).

Make offers in relation to Specific Claims and Issues

13.
There is a clear trend with judges in both the QB, Commercial Court and TCC to now make percentage based cost decisions based upon how parties have fared in relation to different issues: in particular there is now a far greater willingness to consider what issues each party has succeeded on, and to allocate costs on a percentage basis accordingly.
14.
Parties can greatly assist themselves by making more than one simple offer in any case. Where specific elements of a claim or specific issues can be identified, making offers in relation to that element or issue can and should be made. In that way numerous alternative offers can be made.
15.
The benefits of doing so will vary from case to case. They will include in particular:

Cases where one opponent is running one good point as a “banker” and other far more speculative points on the basis that they believe that if they win on the good point they will get their costs overall, with the result that there is nothing to lose by also running lots of speculative points which might but probably will not win. 

16.
In such cases there is enormous value in precisely identifying, breaking out and making offers in relation to the good and the more speculative points: doing so will make it much more difficult for your opponent to assume that if he wins on the good point and loses on the speculative points he will get his costs. 

17.
Take for example a claim of £3 million made up of three heads – a good claim of £1 million, a poor claim of £1 million and a highly speculative claim of £1million:

(a)
Offering £850K in relation to the claim overall may well not work as the Claimant may well feel that as he is likely to receive at least £900K in relation to the good claim, he has a “free go” at pursuing the other claims, and the other claims add some worth to his “good” claim;

(b)
Offering £850K overall and as an alternative offering £830K in relation to the “good” head of claim, £15K in relation to the poor claim and £5K in relation to the speculative claim, in a letter which makes clear that the Defendant will ask the Court to consider the heads of claims won and lost when making a percentage or issues based cost orders, can have a transformative effect: In that case the Claimant has to confront the fact that even if he does get £900K in relation to his good claim, he could lose out overall if he has to pay the costs associated with the poorer claims. It sets up an argument for a split percentage costs order in a manner that is difficult for the Court to later ignore and forces the other party to actually consider each of the aspects of its case.

Cases where one suspects the other party are not properly considering the merits of their case.
18.
For the same reason, such split offers are very useful where one suspects that the other party- either the lay client or the lawyers – have got inflated expectations of their case arising from a failure to consider it in real detail. Typically one sees that problem in cases involving many different heads of loss, with Claimant’s taking the view that there “must be” value in the claims overall. Making different and alternative offers in relation to specific items will, save for the most unusual of cases, result in the legal team having to advise the client, and the client having to consider, each such item against each such offer. That can be very effective indeed in making the “penny drop” about the true value of the combined claim one way or another.

Cases where one suspects that the Court will eventually have to make a costs order.

19.
Equally, the Court has now made clear that the conduct of parties, and their willingness to make offers, will now be considered generally when cost orders are considered. Making a multitude of alterative offers demonstrates to the Court a real desire to narrow issues and get a settlement.

ensuring that the offer is at the right level: the rise and fall of carver –v- baa
The effect of Blackham v Entrepose UK [2004] EWCA Civ 1109 

20.
In Blackham the Court of Appeal made clear that:

(a)
A Part 36 offer will, by the action of CPR 36.3 (3), be deemed to include interest until the point that it can be accepted; and

(b)
Therefore, when comparing what is received at trial against the offer one must work out the split between [principle and interest as at the 21 days last date of acceptance: “In my judgment in deciding whether the claimant bettered the Pt 36 payment it is necessary to compare like with like. If the defendants paid in, say, £39,000 plus £1,000 interest calculated up to the last day when the claimant could have accepted the payment without having to obtain permission, then if the claimant only received at trial £38,800 plus £950 interest up to that date, he will not have bettered the Pt 36 payment. It would be a misuse of language to say that he bettered it because he received at trial £38,800 plus £950 plus a further £500 of interest between the date he should have accepted the payment in and the date of trial”.  
The rise and fall of Carver v BAA [2008] EWCA Civ 412
 

21.
Even more importantly, in Carver the Claimant beat the Defendant’s Part 36 payment in offer by £51
.  The Court of Appeal had to consider whether that meant that the Claimant had obtained a Judgment which was more advantageous than the ‘£51 less’ offer.

22.
Ward LJ, upholding the judge at first instance, held that:

(a)
the rule of what is more or less advantageous is one which has to take into account more than simply financial benefit.  

(b)
there was likely to be an increase in the Claimant’s irrecoverable costs of more than £51 since rejecting the offer.  

(c)
the result could not be considered to be more advantageous for the Claimant.

23.
The Court’s approach is perhaps best summed up by paragraph 35 of the Judgement:

“The November 2005 offer was relevant and it was a reasonable, not a derisory one. It met with no response. It met with no counter-offer. The claim was pursued and, albeit through no fault of the claimant herself, it became an exaggerated claim and she must, alas, bear ultimate responsibility for the manner in which her claim was conducted on her behalf by the different professionals advising her. Her exaggerated claim was withdrawn late in the day. Still no counter-proposals were forthcoming. The events of 25th May bordered on the farcical with offer and counter-offer, withdrawal of offer and purported acceptance of an offer which was not even on the table. This was a small claim in which the defendants admitted liability within months of the accident. To have incurred about £80,000 in costs to contest a claim under £5,000 fills one with despair. In all those circumstances Judge Knight was fully justified in marking his displeasure by making no order for costs”.

24.
Carver has been criticised by Jackson LJ in his Review of Civil Litigation Costs, Final Report, on the grounds that it introduces an unwelcome degree of uncertainty into the operation of Part 36. Reflecting that concern, he had previously, in Multiplex Constructions (UK) Ltd v Cleveland Bridge UK Ltd (No.7) [2008] EWHC 2280 (TCC) (see paragraph 71) gone out of his way to confine Carver to cases in which one party has made a Part 36 offer which is nearly, but not quite, sufficient and the other has rejected it outright.

25.
In Gibbon v Manchester City Council and LG Blower Specialist Bricklayer Limited v Reeves [2010] EWCA Civ 726
 the Court of Appeal expressed similar concerns, but sought to confine the importance of Carver slightly differently saying:
“In my view there is much force in the criticism [that it makes matters uncertain]. Moreover I do not think that the decision can be confined to cases in which one party has made a Part 36 offer which is nearly, but not quite, sufficient and the other has rejected it outright, as Jackson J. (as he then was) held in Multiplex Constructions (UK) Ltd v Cleveland Bridge UK Ltd (No.7) [2008] EWHC 2280 (TCC) (see paragraph 71). The decision in Carver is binding on us, but it should be recognised that what may be more important than the factors to be taken into account is the weight that is to be attached to them, and that remains a matter for the judge in each case. Moreover, when deciding how much weight to attach to any particular factor I think it important to see things from the litigant's perspective rather than to be too ready to impose the court's own view of what is and is not to his advantage. That is particularly important when dealing with money claims, both because to recover judgment for more than what was offered is legitimately regarded as success, and because a party faced with a Part 36 offer ought to be entitled to evaluate it by reference to a rational assessment of his own case (including the risk of incurring unrecoverable costs if he presses on). He should not have to make a significant allowance for the court's view of factors that are inherently difficult to value, such as the amount of unrecoverable costs and (even more so) the stress likely to be generated by pursuing the case to judgment. In a case where the offer has been beaten by a very small amount and there is clear evidence that the successful party has suffered serious adverse consequences as a result of pursuing the case to judgment those factors may be sufficient to outweigh success in pure financial terms, but in my view such cases are likely to be rare. In most cases obtaining judgment for an amount greater than the offer is likely to outweigh all other factors”. (emphasis added)
The effect of those cases.

26.
These cases therefore presents dangers to all those engaging in Part 36 correspondence. They make clear that:

(a)
One cannot now simply assume that if one “beats” an offer by any amount, one will succeed in arguing that one has got a more advantageous result;

(b)
On the contrary, any Court considering whether the result is more advantageous is likely to strip out any notional interest from any global sum offered and to consider whether the difference between the sum recovered and the offer is significant. Happily, the effect of Gibbon appears to be that even where that difference is very small, that is likely to be sufficient.

 (c)
When making or rejecting any such offer, that must be borne firmly in mind; and

(d)
That, combined with the fact that a Counter-offer does not “reject” an Offer, It makes it all the more important to meet any offer with an appropriate counter-offer.

The Form of the Offer

27.
Regard should also be had to  C-v-D 2011 EWCA Civ 646 which made clear that:

(a)
In order to qualify as a Part 36 Offer an offer cannot be time limited – it cannot say, for instance, that it will lapse and/or not be capable of acceptance after 21 days: see paragraph 44;
(b)
The Court of Appeal, as currently constituted, are keen to interpret the language used in Part 36 offers so that they “work” rather than “don’t work”.

A Final Point – Part 36 Offers not always necessary.

28.
Finally, it is also worth noting the very recent Court of appeal decision in the case of Medway Primary Care Trust –v- Sebastian Marcus [2011] EWCA Civ 750 where in the Court of Appeal (Jackson LJ included) overturned the trial judges decision that the Defendants should pay the costs and substituted an order that the Claimant pay 75% of the costs in a situation where:
(a)
The claim was for £525,000;

(b)
No part 36 offers were made; 

(c)
The Claimant recovered only £2,000, and only then only as a result of a very late change of case.
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