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Presenting Evidence of causation: how to fail

   by

                              The Hon. Mr Justice Akenhead

Introduction

1.
Lord Justice Glidewell said in Galoo v Bright Grahame Murray [1994] 1 WLR 1360 that the answer to the question : “How does the court decide whether the breach of duty was the cause of the loss or merely the occasion for the loss?” was: 



“by the application of the court’s common sense” (1375A)


The problem in contested cases arises when each party’s common sense answer to the causation issues differs; the judge’s perception of what the common sense answer may differ from the parties’. Thus, commonsense in simple terms can produce different answers and is or can be a deceptively simple approach.

2.
The “but for” approach to causation (“but for your breach, I would never have incurred the particular loss”) can also be a deceptively simple approach to causation which must always be tested in other ways.

Commonsense

3.
Other cases have supported the common sense dictum of Glidewell LJ in Galoo. For instance in the Sivand [1998 1 WLR 97, Evans LJ said that, although causation is a mixed question of fact and law, “the factual question is answered by applying the test of common sense” (page 101). He did qualify this at page 102:
“The reference to commonsense must be accompanied by a reminder that this is not a subjective sense, which would be an unreliable guide. It implies a full knowledge of the material facts nad that the question is answered in accordance with the thinking processes of a normal person. The reference to “material “facts means that some mental process of selection is required. It is not enough, in my judgment, to specify “common sense” standards without identifying the reasoning involved”
4. 
Another judge has said:

“As the editor of McGregor on Damages (17th edition 2003) says at 6-126, this “common sense” approach does not necessarily assist with an analysis of the authorities. This is essentially because there are so many difficult and different factual permutations which the authorities deal with. Ultimately all judges should apply common sense in the application of the law to the facts but one must be cautious about applying subjective common sense. In applying common sense one must apply basic objective logic as a part of the exercise.” (AXA Insurance PLC v Cunningham Lindsey United Kingdom [2007] EWHC  3023 (TCC))
5.
Save in a very obvious case, it is unhelpful simply to assert ever more emphatically in any given case that causation is simply a matter of common sense. A reasoned case will be required to be put and provided. One needs to demonstrate for instance that the loss would not have been incurred in any event or that the only or main reason why the loss was incurred was the breach or that no other event has intervened to give rise to the loss.
But for

6. Whilst all losses truly incurred as a genuine result of the breach would not have been incurred “but for” the breach, it, of course, does not follow that that all losses which would not have been incurred “but for” the breach are recoverable. The example in the Banque Bruxelles case [1997] AC 191 of the negligent doctor is a good illustration:
“A mountaineer about to undertake a difficult climb is concerned about the fitness of his knee. He goes to a doctor who negligently…pronounces his knee fit. The climber goes on the expedition, which he would not have undertaken if the doctor had told him the true state of his knee. He suffers an injury which is an entirely foreseeable consequence of mountaineering but has nothing to do with his knee”
Save where the case involves a guarantee or absolute warranty, the climber will not be successful in his claim for damages even though, but for the doctor’s negligence, he would never have been on the mountain and would not have been injured at all. 
7.
Thus, in many cases involving breach of contractual and tortious duties, it is necessary to do more than propose the “but for “test. A defendant is, if negligent, not generally regarded as responsible for all the consequences of breach: foreseeability and remoteness constraints apply. In many cases, such as Galoo, the court distinguishes between the “cause” and the “occasion” for the loss. That is another way of analysing causation. There must be more than the mere occasioning or coincidence of loss.
8.
The Banque Bruxelles case is a good example of a case where the court resisted the temptation (to which the Court of Appeal had succumbed) to permit in a negligent advice case as damages all the losses which followed the entering into of the transaction in relation to which the advice was given. One needs to analyse the breach and determine broadly, at least, what type of loss should in principle flow from the type of breach. The foreseeable losses attributable to the type of breach in question will be recoverable and not the loss which happened coincidentally to flow after the breach.
9.
The AXA decision provides at least an example of where a claimant with an established case of professional negligence has to discriminate between all the losses which followed the breaches and arguably would not have occurred but for the breaches and the losses recoverable in law. The Biggin v Permanite type of case often provides a good illustration. A claimant is put into breach of its contract with a third party by the breach of the defendant and enters into an unreasonable compromise with the third party. But for the defendant’s breach, the claimant would not have been in breach as against the third party and therefore would not have had to enter any settlement agreement at all. Why should it not recover the whole of the settlement sum? The answer is simply that, by the application of logic (and common sense), it can not be right that an unreasonable settlement should form the basis of recovery of damages against the defendant.
10.
The concept of reasonableness as a separate requirement for the recoverability of damages is now established. Even in Hadley v Baxendale (1854) 9 Ex 341, 354, this was recognised:

“[Damages for breach of contract] should be such as may fairly and reasonably be considered either (1) arising naturally, i.e. according to the usual course of things from such breach of contract itself, or (2) such as may reasonably be supposed to have been in the contemplation of both parties at the time they made the contract, as the probable result of a breach of it”.

That reasonableness is itself an essential element in establishing damages was confirmed in the House of Lords case of Ruxley Electronics Ltd v Forsyth [1996] 1 AC 344.   The judgments of their Lordships contain many references to the importance of reasonableness in selecting the appropriate measure of damages and determining the extent and measure of damages.   For instance Lord Lloyd of Berwick says at page 368A and 370A:

“Once again one finds the court emphasising the central importance of reasonableness in selecting the appropriate measure of damages … 

So I cannot accept that reasonableness is confined to the doctrine of mitigation.   It has a wider impact …”
11.
The constraints thus of commonsense, logic, reasonableness, foreseeability and remoteness will operate to undermine the simple “but for” approach.

Conclusion
12. Practitioners need to exercise caution in putting forward any losses simply on the blunt and unreasoned basis of “common sense”. Whilst in many cases simple common sense points towards the right answer, it needs to be tested by logic and evidence. The “but for” test is not often the commonsense answer on any logical analysis.

© Robert Akenhead. The copyright of this paper is in the name of the author, Robert Akenhead.  This paper may not be reproduced, published or otherwise circulated without the permission of the author.
PAGE  
6

