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The Purpose of this Seminar.
1. The purpose of this paper is to look at recent cases and developments regarding Pre-action Protocols and, in particular, developments concerning those protocols most relevant to TECBAR and TECSA members, 
Generally Useful Cases Regarding Pre-Action Conduct 

Mason v Coleman [2007] EWHC 3070 (CH)

2. This first instance Chancery division case concerned a costs dispute arising out of a claim for an account and other information brought by beneficiaries against trustees.  The beneficiaries obtained Judgement for, inter alia, an account. They sought the costs of doing so. The trustee pointed out that no formal letter before action was sent to the trustee on behalf of the beneficiaries and contended that in those circumstances the beneficiaries should not be entitled to recover their costs.
3. The learned Judge approached that issue by considering the particular circumstances of the case. He concluded in particular that sending a letter spelling out the consequences of failure to supply an account would not have made any significant difference to the conduct of the action. He also noted that the trustee “was well aware of the case to be met”. In those circumstances he took the view that the trustee should pay the costs of the application for an account.
4. As a result this case will be relevant and of some use to all those arguing about whether any failure to supply a letter before action (and by extension about any failure to comply with pre-action protocols) should result in some or all of the costs incurred by a successful Claimant being denied: in particular it will be of assistance to those seeking to argue that such compliance would have made no real difference to the parties conduct. 
Developments Regarding the Pre-action Protocol for Engineering and Construction disputes.
5. This pre-action protocol was amended in April 2007 to include paragraph 1.5 on Proportionality.  The purpose of this amendment was to prevent one party from using the protocol in an oppressive manner by bombarding the other party with requests for detailed information or evidence under the aegis of the protocol. 

Charles Church Ltd v Stent Foundations Ltd (QBD) [2007] 1 WLR 1203
6. This case concerned an application for permission to amend particulars of claim after expiry of the relevant limitation period.  The original claim was made by Charles Church for various loss caused by two sub-contractors, Stent and Dann.  However, Charles Church left matters until near the end of the limitation period and for this reason, did not have time to comply with the pre-action protocol.
7. Mr Justice Jackson found that:

a. The fact that a Claimant had not complied with the pre-action protocol was a factor which pointed towards refusing the proposed amendment;

b. It was unattractive to rely on Para 6 of the pre-action protocol (which permits commencement of proceedings without prior compliance with the protocol) in circumstances where a Claimant has delayed until the end of the limitation period;
c. Accordingly, whilst the proposed amendment would be allowed on the basis that it would be unduly punitive to refuse permission to amend by reason of Charles Church’s non-compliance with the protocol it was for Charles Church to compensate both the defendants for costs arising from their failure to comply with the pre-action protocol. 
8. Accordingly, this case is useful in two ways:
a. Firstly gives useful guidance on a fairly typical situation – where a party does not comply with a pre-action protocol before commencing proceedings but relies upon Para 6 of the pre-action protocol (which permits commencement of proceedings without prior compliance with the protocol as a result of an impending limitation period). Charles Church suggests that where that exception is used, and a satisfactory explanation cannot be provided as to why a Claimant has delayed until the end of the limitation period the Claimant may well be required to compensate any other relevant party for its costs arising from the failure to comply with the pre-action protocol.
b. Secondly the case suggests that such non-compliance can be a factor to consider when weighting up whether or not permission should be given to a non-compliant claimant to amend its case.
Cundall Johnson & Partners LLP v Whipps Cross University Hospital NHS Trust [2007] EWHC 2178 (TCC)

9. This case concerned an application for a stay on the grounds that the claimant had failed to comply with the pre-action protocol by failing to set out its case properly in pre-action correspondence.  
10. Mr Justice Jackson granted the stay, finding that:

a. A claim for professional fees made by a firm of consultant engineers falls within the term “engineering disputes” and was therefore subject to the pre-action protocol for construction and engineering disputes;

b. The claimant had failed to comply with the protocol as the contractual basis for the claimant’s claim remained obscure until proceedings were issued;

c. Forwarding a copy of an expert’s report was not in itself enough to satisfy the requirement in paragraph 3 of the protocol for a letter of claim; 

d. The defendant’s obligation to send a letter of response under paragraph 4.3 is only triggered upon receipt of a proper letter of claim; and

e. A pre-action meeting is only required after there has been proper exchange of information between the parties.
11. It is apparent from Jackson J’s  judgment that the protocol does not expect that letters of claim and responses to be so sophisticated as to resemble pleadings.  However, it is expected that the parties set out their positions in a clear and concise manner.  In circumstances where there has been a meaningful failure on the part of a party to comply with the Protocol the Court will exercise its discretion to stay proceedings in order that the parties comply
.
Alfred McAlpine Capital Projects Ltd v SIAC Construction (UK) Ltd & Others [2006] BLR 139
12. In this case Mr Justice Jackson considered the competing considerations when parties are brought into an ongoing action without having been involved in the previous protocol procedures and set out the seven considerations that should be taken into account when determining what to prioritise: viz:
a. When it was known that the party in question was going to be joined in the action?
b. What information about the action and the underlying dispute was given to the party before joinder and when?
c. How large a part the new party played in the action as a whole?
d. What stay, if any, could be accommodated in the proceedings against the new party without jeopardising the overall timetable?
e. Does justice require that the whole timetable should be put back and that a new trial date should be fixed?

f. Could the new party be compensated for in costs for any non-compliance with the Protocol? If so, should the question of costs be addressed immediately or should that question be addressed at the end of the action?
g. Is there was any way (other than a stay) within the parameters of the existing timetable by which the new party could be put in the same position that it would occupy if the Protocol had been followed?
13. As a result this case now provides very useful guidance for all those considering the issue of whether it was appropriate or desirable for further parties to be brought into actions.

Recent cases Regarding the Pre-action Protocol for Professional Negligence disputes

White v Greensand Homes Ltd [2007] BLR 313 [2007] EWCA Civ 643, [2007] C.P. Rep. 43
14. In this case the Court of Appeal
 had to consider whether permission should be granted to withdraw admissions made in the course of compliance with the pre-action protocol. The Court concluded that “the relative prejudice which will be suffered by each party if the admission is or is not withdrawn will be a factor which the court must take into account, giving effect to the overriding objective to deal with the case justly in circumstances where not to allow the withdrawal would pose a serious risk of unfairness” and reached the view, exercising that balancing process, that the Defendant should be permitted to withdraw his concessions.
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