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1.
INTRODUCTION 

1.1
A, the main contractor, is threatened with a claim for £7 million by B, the employer.    For a variety of reasons, A chooses to settle B’s claim almost immediately in the sum of £5 million.   A then pursues the relevant sub-contractor, C, for the £5 million that he paid to B, on the basis that his liability to B only arose because of C’s breaches of the sub-contract.   In the subsequent proceedings, C raises a variety of points concerning the inherently weak nature of B’s original claim against A, and the unreasonably large sum paid by A to B in consequence.  A submits that the £5 million was paid pursuant to a reasonable settlement and that therefore, provided that he can prove C’s liability to him, that is the appropriate measure of his loss. Discuss. 
1.2
This common factual situation involves three different principles which will often be very difficult for the court to reconcile satisfactorily: 

· For reasons of common sense and general policy, the courts will always encourage the settlement of disputes by any agreed means and at any time. 
· For reasons of convenience and cost, the courts prefer not to make A have to prove each and every aspect of B’s claim against A as part and parcel of his subsequent action against C. There is also a general reluctance to pick over in too much detail the detail of A’s settlement with B.
· However, wider considerations of justice will often highlight the inherent unattractiveness of finding C liable to pay a substantially greater sum to A than that which was, absent the settlement, the real extent of C’s liability to A or, perhaps more pertinently, A’s liability to B.

1.3
The concept of the ‘reasonable settlement’, and the frequent recourse to the Court of Appeal decision in Biggin & Co Ltd v Permanite Ltd [1951] 2 KB 314, has become the most obvious way in which the courts have endeavoured to resolve these conflicting principles.    In so doing, the courts have set out a number of clear guidelines on the issues that will arise in the situation postulated above. However, it has to be acknowledged that a number of potentially difficult questions in this area have remained resolutely unanswered.    

2.
THE IMPORTANCE OF THE CONCEPT OF ‘REASONABLE SETTLEMENT’ 

2.1
Knowing when the principle in Biggin v Permanite can be utilised, and to what extent, is an important aspect of civil law and practice.    It is, however, of particular importance to those that practice in the construction field, because the construction industry in the UK, perhaps more than any other major industry, is peculiarly dependent on lengthy contractual chains of supply and command.  Often, the actual work done on site, or the materials or specialist equipment supplied, has been carried out, or manufactured, by parties who are four or five links down the contractual chain.   Thus, whether A’s settlement with B is reasonable can become a relevant question for the sub-sub-sub-contractor, party F, the claim based on the settlement having been passed down to him through that lengthy chain. 

2.2
Reasonable settlement is also particularly important in this field because of the successful place that mediation now occupies in the resolution of construction disputes.    The dispute noted above between A and B might have gone to mediation and might have been settled at that stage.   Doubtless, in any subsequent proceedings against C, A would claim that, because the dispute was mediated to a successful conclusion, that alone must demonstrate that the settlement was reasonable.   But does that necessarily follow?   The mediation process is usually without prejudice, so discovering how the figure was arrived may well be impossible. Even if evidence about the process was available, what if the mediation was entirely facilitative, with no regard at all to the underlying merits of the dispute between A and B?   

2.3
It seems clear that the overlap (and potential clash) between a mediated settlement between A and B, and a consequential claim for that sum against C, will inevitably arise for determination by the courts in the near future.   Such a decision is likely to have a major impact on the role of alternative dispute resolution within the construction industry, and the status of any mediated settlement down the contractual chain.   

2.4
Having noted the potential difficulties inherent in the concept of ‘reasonable settlement’, and having explained how and why I consider that the concept is likely to become more, rather than less, important in the next few years, particularly within the construction industry, it is worth now turning to consider the decision in Biggin v Permanite and the way in which that decision has been interpreted in subsequent cases.    

3.
BIGGIN v PERMANITE
3.1
No understanding of the rule in Biggin v Permanite can be complete without identifying the importance of two earlier cases.   In the first case where the settlement with a third party was said to be relevant in subsequent proceedings, Fisher v Val de Travers [1876] 45 LJNS 479, Lord Coleridge CJ put two questions to the jury: (1) was it reasonable to compromise?  And (2) was the sum paid reasonable?   Subsequently, in Kiddle v Lovett [1885] 16 QBD 605, a case referred to by Somervell LJ in Biggin v Permanite, a rather different approach was adopted, with the result that the matter was not put to the jury at all.   
3.2
In Kiddle, the employers of Chalkley, a painter who had been hurt at work, settled his claim against them by paying him £125.   The employers then pursued the defendant company who had put up the platform on which the painter was working when he fell.   The court concluded that the defendant was indeed in breach of contract.   However, it was also found that the employers had acted reasonably in engaging the defendant to put up the platform and that, in those circumstances, they had satisfied their obligations to Chalkley. Thus it was held that the employers had never had any liability to the injured Chalkley at all and, as a result, the £125 was not recoverable by the employer as damages against the defendant company.   In Biggin v Permanite, Somervell LJ said that the case demonstrated that: 
“It is open to the defendant to show that the plaintiff was not liable to pay anything, and therefore could not say that what he did pay was a sum which he could recover against the defendant.”

3.3
On the face of it, therefore, Kiddle v Lovett would appear to be authority for the proposition that, if A is not in law liable to B, any sums paid by A to B can never be recoverable against C.   However, as we shall see, that is not now generally taken to be the position.  In General Feeds Inc Panama v Slobodna Plovideba Yugoslavia [1999] Lloyd’s Law Rep 688 at page 696, Colman J said of Kiddle: 

“That case therefore was one where the claim the subject of the settlement was so hopeless that it was too weak to be left to a jury and accordingly the cause of the loss was not the defendant’s breach of contract but the plaintiff’s decision to settle under a mistaken belief as to their own liability.  … It would now be said that because the claim by Chalkley was so hopeless that settlement was unreasonable.”

3.4
In Biggin v Permanite itself, Biggin paid the Dutch Government £43,000 as a result of defects in the bituminous adhesive which they had supplied, which had originally been sold to them by Permanite.  There is some debate now as to whether liability was ever in issue as between Biggin and the Dutch Government.   In Royal Brompton Hospital v Hammond & Ors [1999] BLR 162, as a result of detective work undertaken by the current Chairman of TECBAR, HHJ Hicks QC concluded that liability, as between Biggin and the Dutch Government, had been in issue, at least at the outset of their arbitration.    This is to be contrasted with the conclusion of Goff LJ in Comyn Ching & Co Ltd v Oriental Tube Co Ltd [1979] 17 BLR 47 when he referred to Biggin as a case where “the defendant admitted that he was liable to indemnify the plaintiff and the only issue was that of quantum”.    However, the point may be academic because, as Judge Hicks noted, Biggin’s claim against Permanite expressly pleaded that, in the earlier arbitration: 

“After inspection of the documents disclosed by the Dutch Government … it became apparent to Biggin and their advisors that it would be virtually impossible successfully to resist the claim … and accordingly a compromise was arrived at … the said compromise was reasonable.”

3.5
In Biggin v Permanite, the Court of Appeal concluded that the Judge had been wrong to regard the settlement as irrelevant.   Provided that the settlement was reasonable (even if that settlement was at the upper limit of what might be considered as reasonable) it was to be taken as the measure of damage.  Somervell LJ said that the plaintiff had to lead evidence, which could be cross-examined, as to whether or not the sum paid was reasonable and the defendant could endeavour to demonstrate that it was not reasonable.    He went on to say that the defendant might be able, in some cases, to “show that some vital matter had been overlooked”.   

3.6
In the same case, Singleton LJ considered that the only issue was concerned with the reasonableness of the damages and that, if the Judge was satisfied that the damages were somewhere around the settlement figure, he would be justified in awarding that figure as damages.   He said: 
“The question is not whether the plaintiff has acted reasonably in settling the claim, but whether the settlement was a reasonable one; and, in considering it, the court is entitled to bear in mind the fact that costs would grow every day the litigation continued.   That is one reason for saying that it is sufficient for the purpose of the plaintiffs if they satisfy the Judge that somewhere around the figure of settlement would have been awarded as damages.”

4.
SUBSEQUENT AUTHORITIES

4.1
Fletcher & Stewart Ltd v Peter Jay & Partners [1976] 17 BLR 38 was a decision of HHJ Stabb QC, the former Senior Official Referee, upheld by the Court of Appeal.   There, the plaintiff employers had sued the defendant main contractors, architects and engineers for damages, alleging defective work, which included electrical work.    The main contractors had joined the electrical sub-contractors as third parties.   The plaintiff and defendants reached a settlement under which (inter alia) the main contractors paid £15,000 to the plaintiff, but the third party refused to participate in it.    The main contractor then sought to recover £15,000 from the third party without proof of more than the terms of the settlement.   Perhaps unsurprisingly, the claim was rejected, it being an apparent attempt by the main contractors to use the settlement in order to bypass the (contested) issue of the sub-contractor’s liability to the main contractor.   As Megaw LJ put it in the Court of Appeal: 

“…Biggin v Permanite is most certainly not an authority for the proposition that a settlement made between A and B, however reasonable it may be from the point of view of A and B, can affect the position of C … in respect of an issue as to C’s liability to B.”

4.2
In Comyn Ching & Co Ltd v Oriental Tube Co Ltd [1979] 17 BLR 47, the employer was Queen Mary College, who engaged Minter as main contractors to build two halls of residence.    Comyn Ching were the nominated sub-contractors and were instructed to use a particular steel piping manufactured by the Oriental Tube Co.    Comyn Ching were not persuaded that the piping would work so they obtained letters of guarantee from Oriental.   Their fears were realised:  the piping failed and had to be replaced completely.   QMC pursued Minter and Comyn Ching for damages for breach of contract.    Those claims were compromised by Comyn Ching, who then pursued Oriental for the sums paid out in the settlement.    Oriental took the point that there could be no claim against them, not because they had a defence on liability to Comyn Ching’s claim, but because the college’s original claim against Comyn Ching had been hopeless, and was therefore unreasonably settled.   They argued that, because Comyn Ching had provided precisely the type of pipe that they had been instructed to provide by QMC, the employer had no claim against them.    At first instance, Comyn Ching’s claim against Oriental was dismissed on this basis.
4.3
However the Court of Appeal allowed the appeal, on the basis that the letters of guarantee provided by Oriental amounted to an indemnity in respect of ‘claims’, which was construed as meaning “all claims having a reasonable prospect of success”.    Thus the Court of Appeal held that a loss would be sustained in consequence of a claim if it arose from a reasonable settlement of a claim which had some prospect or a significant chance of success.    On that ground alone, as Brandon LJ pointed out, the argument that the only claims covered by the letters were those in respect of which there was a proven legal liability, was bound to fail.   Because the decision turned largely on this point of construction, the discussion of Biggin v Permanite was limited.   Although Goff LJ identified the two relevant questions (‘was it reasonable to compromise? was the sum claimed reasonable?’) he said:  

“In practice I think they will generally be found to merge into one another, although for example, if a point was one which could be speedily and cheaply determined, it might not be reasonable as against the indemnifier to settle, though if there was going to be a settlement, the amount might be perfectly reasonable …  Either the settlement as a whole was good as between Ching and the defendants because it was reasonable, or it was bad against them, and for the reasons I have already given it was, in my view, reasonable and therefore good.”

4.4
In The Sargasso [1994] 1 Lloyd’s Law Reports 412, Clarke J (as he then was) was dealing with the situation in which a claimant sought to recover as damages an amount which he had been ordered to pay to a third party by a foreign judgment.   It was not therefore a settlement case at all.    But the Judge addressed the principle, because it was relevant to submissions that had been made to him as to the need on the part of the plaintiffs to establish liability.   And he had some important observations about the scope of the evidence relevant to the exercise: 
“That decision [in Biggin v Permanite] supports the proposition that in a case where there has been a settlement the court cannot apply the reasoning advanced by Mr Schaff, namely that the settlement ascertains the plaintiff’s liability to a third party so that unless the plaintiffs have acted unreasonably in failing to mitigate their loss or the losses too remote in law to be recoverable the amount of the liability is the true measure of damages for which the defendant is liable.

If this was a settlement case I would regard myself as bound to hold that the plaintiffs would have to prove that the amount for which they had settled was reasonable … it is not entirely clear whether [the Court of Appeal] thought that the court should consider facts which were not known (and could not reasonably have been known) to the plaintiffs at the time the settlement was known.  Mr Nolan submits that the statement of Lord Justice Singleton that the defendant might in some cases show that some vital matter had been overlooked shows that he thought that it was open to the defendant to rely upon evidence which was not available to the plaintiff at the time.   I do not so read it.    It seems to me that Lord Justice Singleton may have meant no more than if the plaintiff overlooked a point which he ought to have taken, the amount of the agreement would not be regarded as the correct measure of damages in the subsequent action.

Biggin v Permanite is in my judgment authority for the proposition that in a settlement case the plaintiffs must establish that the amount for which they settle was reasonable and that if they do they are entitled to recover that sum from the defendants provided that the loss is not too remote to be recoverable.   It seems to me that it remains to be decided in a future case whether, if the settlement was reasonable on the basis of the facts where they were or ought reasonably to have been known to the plaintiff at the time of the settlement and if the plaintiff acted reasonably to mitigate his loss, the measure of damages can be reduced by facts which came to light later and which he could not reasonably have ascertained at the time.”

4.5
In DSL Group Ltd v Unisys International Services Ltd (unreported, 4 May 1995), a decision of HHJ Hicks QC, an issue arose as to whether a reasonable settlement should be treated as eliminating further investigation of the extent of the defendant (C)’s responsibility for the plaintiff (A)’s liability to the third party (B), as well as the quantum of that liability, and whether therefore the principle in Biggin v Permanite was applicable only to claims for an indemnity.    The Judge concluded that he could see no reason why that should be so.    He said: 
“7.
Should the ambit of the Biggin principle nevertheless be confined to indemnity cases as a matter of policy?   There seem to be three elements to be extracted [from the judgment of Somervell LJ].   One is the fairness of allowing the plaintiff to use the reasonable settlement figure as a floor, since the defendant can use it as a ceiling.    The second is the wastefulness and inefficiency of trying an often complex issue or group of issues unnecessarily and in the absence of one of the primary parties.   The third is the discouragement to a desirable settlement by the plaintiff of the third party’s claim if the plaintiff has no assurance that the defendant cannot re-open the issue.    These I respectfully accept and adopt as factors to be taken into account in deciding how far to extend the principle.    

8.
If the plaintiff’s claim is not to a straightforward indemnity (as, for example, if he is a purchaser of defective parts from two suppliers which he makes up into goods sold to a single third party) the position is more complicated, but in my view the same considerations apply.    As to the first, the settlement figure will not in the same sense be the upper limit of the liability of the defendant (or of either of them if both suppliers are joined in the same action) but the defendant will still wish to argue, in my view correctly, that his liability should not exceed a due proportion of that figure, so as to share in any benefit obtained by the settlement.   As to the second, the cost and probable inaccuracy of trying the issue of quantum of the plaintiff’s liability to the third party in the latter’s absence will still be avoided.   It is true that the settlement no longer eliminates all further need to examine quantum issues, but those which remain would have existed in any event in particular for the reason given above in dealing with the first point.  As to the third, the desirable end of encouraging reasonable settlements will still be served.
9.
A shorter answer to [the plaintiff’s] submission is to consider its implications for pleading and fact finding in a case like the present one.    A plaintiff relying on a Biggin settlement must plead and will seek to prove that his liability to the third party was caused by the defendant’s tort or breach of contract.   If he makes that allegation good only in part, and the court so finds, on what basis is it disabled in principle on giving effect to that finding?  … I therefore conclude that the application of Biggin is not confined in the way contended for ...”
4.6
P&O Developments Ltd v Guys & St Thomas National Health Trust & Ors [1999] BLR 3 was a decision of HHJ Bowsher QC.   He concluded that there were two reasons why an agreement that had been made with a person who was a non- party to the action was relevant and admissible.   The first was by operation of a rule of evidence, as part of the policy of the courts to encourage settlement.   Thus if a third party’s claim was settled, proof of that settlement was some evidence of its true value, although it was not conclusive.    The settlement set a maximum value to the claim.    Secondly, he concluded that the settlement was relevant pursuant to the second limb of Hadley v Baxendale [1854] 9 EX 341.    The reasonable settlement of claims was a matter which the parties may be held to have had in reasonable contemplation under that rule.

4.7

Finally, in this run of cases, there is another building case from 1999, the first of the numerous decisions in The Royal Brompton Hospital National Health Service Trust v Frederick Alexander Hammond & Ors [1999] BLR 162.   The plaintiff employer settled with the contractor, paying him £6.2 million after taking into account the employer’s own counterclaim for delay.   The employer then issued proceedings against the professionals and sought recovery of the sums paid to the contractors.  An issue arose as to whether sums expended by way of settlement were capable of being a measure of damages if issues of liability, as well as quantum, were compromised in the settlement reached.   HHJ Hicks QC concluded that the principles of Biggin v Permanite were applicable, regardless of the employer having compromised its counterclaim, and also regardless of the fact that the compromise included matters of liability as well as quantum.   He also concluded that the fact that the employer was seeking to recover the settlement sums from multiple defendants did not distinguish Biggin v Permanite, although he said that it might be open to a defendant in those circumstances to argue that his liability should not exceed a due proportion of the settlement figure so as to share in any benefit obtained by the settlement.
4.7

Perhaps the most important passage in this typically clear judgment was paragraph 33: 
“The arguments by reference to causation and remoteness follow similar lines; it is necessary, it is said, to prove that a defendant’s breach has caused an established legal liability by the plaintiff to the contractor.   But that, in my view, begs the question whether that has to be done afresh, item by item, in an action to which the contractor is not a party when there is direct evidence to hand of the basis on which those issues have been disposed of in the proceedings in which the contractor’s claims were actually brought, when the plaintiff will still have to establish not only the fact of that disposal but its reasonableness, and when the defendants have an undoubted right to rely upon that same disposal for the purpose of limiting the amounts recoverable from them by the plaintiff, even if the plaintiff can prove that its legal liability to the contractor on the relevant claim was greater.”

5.
GENERAL FEEDS INC
5.1
Also in 1999 was the decision of Colman J in General Feeds Inc Panama v Slobodna Plovidba Yugoslavia, referred to above.    This is perhaps the clearest recent exposition of the scope and limitations of the principle in Biggin v Permanite and is particularly illuminating on the overlap between liability and quantum.   In that case, the ship owners faced a claim from cargo insurers as a consequence of a cargo of fishmeal that had been damaged by fire, heat and smoke.   The claim was for US $2.4 million.    The cargo insurers claimed that the damage was caused by bad storage.    The ship owners said that the fire had been due to the condition of the fishmeal at the time of the shipment, and relied, in particular, upon the failure to treat it with anti-oxidant, in accordance with the prescribed rules.   Notwithstanding this defence the owners settled the claim brought by the insurers for US $600,000.   The owners then pursued the charterers, alleging that the charterers were in breach of their contract because the cargo did not meet the contractual description of “anti-oxidant treated”.    The owners sought to recover the US $600,000, on the basis that the settlement payment was loss caused by the charterer’s breach of contract.    However the charterers defended the claim, alleging that there had been no real risk that the owners would have been held liable to the insurers, because the evidence indicated that the overheating was not caused by bad stowage, but by the condition of the cargo at the time of loading.    The charterers therefore said that the owners had caused their own loss to the extent of the US $600,000 and that the settlement agreement was unreasonable.   
5.2
The arbitrators concluded that the overheating was due to the condition of the cargo on shipment and not due to bad stowage.   They therefore held that the owners would have had a good defence to the claim brought by the cargo insurers, on the ground that the fault was not that of the stowage of the cargo in the ship but the condition of the cargo at the time of shipment.    However the arbitrators concluded that the charterers were in breach of their contractual description obligations, and they concluded that the owners were entitled to US $400,000 (out of the US $600,000 paid under the settlement agreement) by way of damages.   The charterers endeavoured to appeal on the ground that, given that the arbitrators had found that the cargo insurer’s claim was ill-founded, they should not have been found liable to the owners in respect of any part of the sums that the owners had paid in settlement of that ill-founded claim.  Colman J considered the judgment in Biggin v Permanite and said: 

“The effect of this judgment is, in my view that, providing loss attributable to a payment in settlement is not too remote, the plaintiff must prove that the fact and amount of the settlement were reasonable in all the circumstances.   Unless he proves that, he fails to establish that the loss was caused by the relevant breach of contract by the defendant, if and to the extent that an unreasonable settlement has been entered into, the loss has been caused not by the breach but by the plaintiff’s voluntary assumption of liability under the settlement.    Proving the existence of the settlement thus goes only part of the way to proving the recoverable loss.   It would also be consistent with the duty to mitigate a loss to hold that if and to the extent that a plaintiff is unable to establish that the settlement on which he founds his claim has been reasonably entered into, he has to that extent failed to mitigate his loss.”

5.3

Colman J addressed head-on the situation in which, after A’s settlement with B, in the proceedings to recover that sum from C, C raised the point that A had, in truth, no liability to B at all.   He said: 

“In other words, when properly analysed, the overall exercise which the court must do is to consider whether the specified eventuality (in the case of the indemnity) or the breach of contract (in a case such as the present) has caused the loss incurred in satisfying the settlement.    Unless the claim is of sufficient strength reasonably to justify a settlement and the amount paid in settlement is reasonable having regard to the strength of the claim, it cannot be shown that the loss has been caused by the relevant eventuality or breach of contract.   That is not to say that unless it can be shown that the claim is likely to succeed it will be impossible to establish that it was reasonable to settle it.   There may be many claims which appear to be intrinsically weak but which common prudence suggests should be settled in order to avoid the uncertainties and expenses of litigation.   Even the successful defence of a claim in complex litigation is likely to involve substantial irrecoverable costs.    It is thus an every day event for ship owners or their P and I clubs to settle cargo damage claims based on allegations of bad stowage or unseaworthiness for well under 50% of the claim where the alternative explanation for the damage is the inherent condition of the goods or some other cause for which the owners are not liable.   Unless it appears on the evidence that the claim is so weak that no reasonable owner or club would take it sufficiently seriously to negotiate any settlement involving payment, it cannot be said that the loss attributable to a reasonable settlement was not caused by the breach by reason of which the goods are in a damaged condition.”

5.4

On that basis, Colman J was able to point out that the claim by the painter in Kiddle fell on one side of the line (because the claim was hopeless, the settlement was unreasonable); and the claim in Comyn Ching fell on the other (because the guarantee covered all claims reasonably brought, even if such claims might ultimately fail).  
6.
HUNT v ASME [2007] EWHC 1507 (TCC)
6.1
In this case, decided in June 2007, Kier Whitehall engaged Kier Build to carry out the design and construction of office premises at Whitehall Place.    The work involved retaining the façade.    Kier Build sub-contracted the demolition of the existing buildings to Hunt who in turn sub-sub-contracted to ASME the construction of the temporary steel structure to support the existing facades.    There was a fire caused, at least on the assumed facts, by ASME’s works. The fire damaged those existing facades.   The two separate Kier companies, Whitehall and Build, indicated a joint claim against Hunt for about £250,000.    Hunt settled that claim for £152,500.   On analysis, the settlement figure was made up of £108,987.12 as the losses suffered by Kier Whitehall, and the sum of £43,512.88 as the losses suffered by Kier Build.    

6.2
In the subsequent proceedings against ASME, ASME claimed that, whilst Kier Build could have recovered the £43,512.88 against Hunt under the sub-contract, Kier Build could never have been liable to Whitehall for the £108,987.12, and thus could not pass such a claim on to Hunt.  Thus it was said that the maximum for which Hunt could have been liable was the £43,512.88 to Kier Build, and that therefore the settlement was unreasonable.    As to the first point, the court concluded that, given the express terms of Kier Build’s contract with Kier Whitehall, and in particular the exclusion clauses and insurance provisions, Kier Build did not have a liability to Kier Whitehall.   Thus the maximum value of the Kier Build claim against Hunt was £43,512.88.   
6.3

The question then arose as to whether, in those circumstances, the mere fact that Hunt’s liability was capped at an amount that was one third of the amount of the settlement meant that the settlement was unreasonable.    Furthermore, given that Kier Build/Hunt had no liability to Kier Whitehall, did that mean that the settlement of a claim on the basis that there was such a liability was also inherently unreasonable?   In support of this latter point, ASME relied on paragraph 8-031 of Keating on Construction Contracts which said: 

“… It will also usually be necessary to establish the claimant’s liability to the third party and the defendant’s liability to the claimant, since evidence of the compromise is relevant only to the measure of damages.”

6.3 

The relevant part of the judgment on this point was as follows: 

“59.
The passage from Keating on Construction Contracts cited in the preceding paragraph makes a convenient jumping-off point for the analysis of preliminary issue 3, in respect of the reasonableness of the settlement.   It is the bedrock of Mr Selby’s submissions that Hunt must establish their liability to Whitehall and Build, as well as Asme’s liability to Hunt, before the sum paid in settlement becomes the measure of damage.   He argued that this was because Biggin v Permanite was only concerned with quantum, and did not represent a method of establishing liability.    For this reason he contended that, in the present case, Hunt’s failure to realise and/or act upon the absence of any liability on their part to Whitehall meant that the settlement was irrelevant or, at the very least, unreasonable.    Thus, if the use of the word ‘usually’ in the highlighted passage in Keating set out above is taken to connote some sort of legal principle (rather than simply reflecting that, in the ordinary case, proof or agreement of A’s liability to B will be an inherent feature of A’s subsequent case against C) then that would go much of the way towards establishing Mr Selby’s submission.   Indeed given that this is said to be an issue of principle, not fact, this was how Mr Selby was obliged to put his case.

60.
However, I am not persuaded that the authorities cited above, many of which are identified in the footnotes to paragraph 8-031 of Keating, support the submission that A must prove his liability to B before utilising the principle in Biggin v Permanite to recover against C the sum paid in settlement.   Thus, in my judgment, if and to the extent that the passage in Keating suggests that there is such a principle, it goes too far … Subsequent cases have demonstrated that the courts have, from time to time, utilised the principle in Biggin v Permanite where a reasonable settlement could be demonstrated in all the circumstances, regardless of the ultimate liability of A to B.   Thus, although Comyn Ching had no liability in law to the college, the Court of Appeal still concluded that it was reasonable for them to settle with the college and claim the sum paid in settlement against Oriental Tube. 

61.
In addition, I consider that the judgment of Colman J in General Feeds provides a cogent explanation of the proper approach in cases of this sort, where A’s liability to B may be difficult, if not impossible, to establish.   The court must consider whether the breach of contract caused the loss incurred in satisfying the settlement.   Unless the claim was (or was reasonably considered to be) of sufficient strength reasonably to justify a settlement, and the amount paid in settlement is reasonable having regard to the strength of the claim, it cannot be shown that the loss has been caused by the relevant breach of contract.”

6.4

Accordingly, to the extent that the issue was a matter of principle (namely, whether, merely because Kier Build/Hunt had no liability to Kier Whitehall and therefore no liability for the £100,000 odd, the settlement was automatically unreasonable) the answer was in the negative.   There was no rule or principle of law that prevented Hunt from claiming the £152,500 against ASME.  Whether or not the settlement between Hunt and the Kier companies was in fact reasonable was not something that could be determined on the preliminary issues.   The conclusion therefore at paragraph 64 was that:   

“… The mere fact that Hunt settled with the Kier companies when they had no liability to Whitehall at all (and therefore no liability for two-thirds of the sum originally claimed and two-thirds of the sum paid) does not, on its own, render that settlement unreasonable.”

6.5

The other issue that arose in Hunt (albeit during the hearing rather than as a point that had been identified at an earlier stage) was the question whether, if the settlement was unreasonable, it could still be relied on as at least the starting point for the assessment of damages or whether, if it was unreasonable, it was simply irrelevant.   Although this is likely to be a matter of fact (at least in most cases), to the extent that it was a matter of principle, the court’s conclusion was that a settlement was either reasonable or it was not, and if it was not reasonable on the facts, then it was likely to have no evidential value. The amount paid pursuant to an unreasonable settlement agreement would not be recoverable under the second limb of Hadley v Baxendale, because it would be unforeseeable.  That approach followed the reasoning of Goff LJ in Comyn Ching when he said that the settlement was either good or bad:  if it was bad it was difficult to see how it could be relied on at all.
6.6

The court’s particular conclusions on this point were: 

“67.
If, on the facts, the settlement is unreasonable, then in the ordinary case, the settlement will become irrelevant to the calculation of the true measure of loss:   as Somervell LJ put it in Biggin v Permanite itself, if the settlement is reasonable, it is the measure of loss;   it must therefore follow that, at least in the ordinary case, if the sum paid is not reasonable, it is not the measure of loss.    In such circumstances Hunt would be left to claim the direct losses they have suffered as a result of ASME’s breach of contract …

68.
I accept that there may be many cases where the court will conclude on the facts that, for example, from a settlement made up of four discrete items, items 1, 2 and 3 were payable by A to B and item 4 was not.   A lesser sum (made up of items 1, 2 and 3 but excluding item 4) may then be identified as the reasonable sum which was recoverable by A against C.    In my judgment that is the sort of case that Colman J had in mind when, in a passage from General Feeds cited at paragraph 51 above he uses the phrase ‘if and to the extent that …’ but I cannot see, without knowing all the relevant facts, any difference in principle between that situation, and the submission by ASME in the present case that, if there was no duty of care owed by Hunt to Whitehall, then the settlement of £152,500 was unreasonable and the maximum value of the original claim against Hunt, and therefore the current claim against Asme, was £43,512.88.

69.
It seems to me that Mr Althaus was urging upon me a type of ‘near miss’ theory, in which a party who had paid out pursuant to an unreasonable settlement might not be able to recover the excessive sum that he paid, but could instead ask the court to identify a hypothetical reasonable figure which would be more than the sum, if any, that was actually due from A to B, but less than the sum actually paid in settlement, as the measure of loss recoverable against C.   He was unable to identify any previous case where such an approach had been argued as a matter of principle, let alone accepted by the court.  Although he sought to rely on General Feeds, that was a case where the settlement was expressly found to be reasonable, whilst, as I pointed out to him in the course of argument, preliminary issue 4 is predicated on the assumption that settlement was unreasonable.   For the reasons which I have outlined, I consider that such an approach would generally be contrary to the principles set out above although I must emphasise (as I emphasised during argument) that these kinds of disputes are notoriously fact-sensitive.
70.
I also consider that there is force in Mr Selby’s submission that, absent a reasonable settlement, Hunt’s claim against Asme would be for those sums for which they were liable in law to Build, and that Asme’s liability should not in principle be increased by reference to negotiations in which they did not participate, and which led to a settlement which, on this hypothesis, was unreasonable.”

6.7
This second point in Hunt was therefore a novel one:   could a settlement that was unreasonable still be recoverable, at least in part?   As the passages set out above make plain, it is perhaps dangerous to set out too detailed a statement of principle in circumstances where the facts are not being investigated.   The conclusion in Hunt was simply that, if a settlement is unreasonable, then prima facie it cannot be the measure of loss.   However, also for the reasons noted above, it is possible to see circumstances in which some sort of adjustment to the settlement figure (such as the subtraction of a particular element of the settlement) might give rise to a recoverable measure of loss.   It should also be noted that, although this case has subsequently settled, Jacob LJ gave permission to appeal on this particular topic because he regarded it as being “of some significance”.

7.
CONCLUSIONS 

Basic Principles

7.1
If A settles with B and that settlement is reasonable then, prima facie, if C is responsible for A’s liability to B, A ought to be able to recover that sum against C, even if C had no involvement in the settlement process: see Biggin v Permanite. 

7.2     The settlement agreement between A and B is both relevant and admissible in the subsequent proceedings between A and C for the reasons explained in P&O by HHJ Bowsher QC.
7.3    However, the mere fact that A has settled with B will not establish that C is liable to A for anything at all, much less the sum paid pursuant to the settlement: see Fletcher & Stewart v Jay. The alleged reasonable settlement does not eliminate a proper investigation into C’s responsibility (or lack of it) for A’s liability to B: see DSL.
7.4      The principle in Biggin v Permanite is not limited to claims for an indemnity: see DSL. It is applicable to all claims for damages in contract and in tort.
The Need For A To Prove His Liability To B

7.5
The settlement sum is likely to be recoverable even if, on analysis, A was not liable to B, provided always that, on the facts known or reasonably known to A, B’s claim against A had a reasonable prospect of success: see Comyn Ching and General Feeds. It goes too far to suggest (as perhaps Keating does) that A will always need to establish its liability to B before being able to recover against C.
7.6
If, on the other hand, B’s claim against A was plainly hopeless, such that A should never have made any offer to settle the claim, then that will give C a complete defence to A’s claim against C: see Kiddle and the explanation of this principle in General Feeds.  It is worth noting that, as far as I am aware, there is no reported case, post-Biggin, in which A’s claim against C failed because B’s claim against A was found to be hopeless, and the settlement therefore unreasonable.
The Relevant Evidence

7.7     The issue of reasonableness is a matter of fact. Relevant considerations will include the legal advice (if any) as to the strength of B’s claim against A, and the reasonableness of A’s proposed settlement with B. The fact that the sum was paid pursuant to mediation would, it is thought, be highly material to the issue of reasonableness. But it is also thought that that fact would not, of itself, be conclusive.
7.8
It remains to be decided precisely what evidence the court should have regard to when considering whether or not it was reasonable for A to settle with B in respect of a claim which, on analysis, was unfounded (see The Sargasso).   I would venture to suggest that if, on the information which A had or ought reasonably to have had, the claim against A was hopeless, then A would be most unlikely to establish that the settlement was reasonable.  At the other end of the scale, if B’s claim against A was arguable on the basis of the information available or reasonably available to A, and the costs and time likely to be incurred in dealing with B’s claim were likely to be significant, then, even if the entire basis of the claim was questionable, it will be much easier for A to establish that the settlement was reasonable. The real complications will arise where A relied on legal advice in settling with B, and that advice subsequently turns out to be incompetent or wrong (see the discussion, in the context of a malicious prosecution claim, in Glinski v McIver [1962] AC 726).
Quantum: If The Settlement Was Reasonable
7.9    If the settlement was reasonable, then the sum paid pursuant to that settlement will comprise the maximum amount that A can recover against C (see P & O). However it will always be open to C to reduce it (see Biggin v Permanite) or to argue that he is only responsible for a proportion of the settlement sum (see DSL and Royal Brompton). The settlement figure is, to borrow Judge Hicks’ memorable phrase, the defendant’s ceiling, and the claimant’s floor.
Quantum: If The Settlement Was Unreasonable
7.10
If the settlement was unreasonable, then it may fall outside the rule in Biggin v Permanite altogether and be both irrelevant and irrecoverable: see Hunt v ASME.  Depending on the facts, however, it might be possible for a particular head of loss within the settlement agreement to be omitted, and the subsequently reduced amount to be reasonable.   However, as per Hunt, if the settlement is unreasonable, then the court will be keen to guard against a situation in which C’s liability to A may be increased by reference to the negotiations between A and B in which C did not participate and which led to a settlement which was (at least overall) unreasonable.
PC
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