PAPER BY RUPERT JACKSON LJ ON SKELETON ARGUMENTS FOR TECBAR MEETING ON 18th MAY 2017  (skelargs1)
1. Origin of skeleton arguments.  Sir John Donaldson MR originally proposed the use of skeleton arguments as an optional aid to oral argument in the Court of Appeal.  The idea was that counsel would furnish to the court a copy of the notes from which he/she was speaking.  This would save time and avoid the need for dictating propositions of law.  Skeleton arguments later became compulsory.
2. Function of skeleton arguments.  The essential function of skeleton arguments remains the same.  Counsel should write out in a logical order the points which he/she proposes to argue with a note of the page references and supporting authorities to back up each proposition.  Counsel should then use those notes when addressing the court.  This makes the task of both the advocate and the court simpler and more efficient.
3. Decline and fall.  Regrettably, skeleton arguments have degenerated into being a separate and hugely expensive item of work.  Some of them read like mini-theses.  To make matters worse, counsel often address the court as if their skeleton arguments did not exist.  Sometimes they even dictate propositions of law for the court to write down.  This defeats the object of the exercise.
4. The rules.  The rules governing skeleton arguments in civil appeals are now contained in:
Practice Direction 52A, section 5
Practice direction 52C, paras 31 – 32.
These rules are not difficult to understand.  Please comply with them!
5. Length.  The rules require that skeleton arguments be concise.  In the CA they “must not normally exceed 25 pages”.  Many counsel construe this rule as encouragement to keep going for 25 pages.  It is not.  The great majority of skeleton arguments do not need to be anything like 25 pages in length.
6. Cases which really do need long skeleton arguments.  Of course, there are exceptional cases which require skeleton arguments far longer than 25 pages: for example, the recent Nuclear Decommissioning Authority appeal – now settled.

7. The mischief of over-long skeleton arguments.  On a typical day. the CA will deal with one or more permission applications at 10 a.m. and then start a substantive appeal (the main business of the day) at 10.30 a.m.  That means a lot of pre-reading.  Good skeleton arguments are an aid to pre-reading.  Over-long skeleton skeletons are a massive hindrance.
8. Appellants and respondents.  The appellant goes first and must know the order in which he/she will be advancing submissions.  Therefore, your skeleton argument should be (a) a note of the arguments which you will advance and (b) set out in the order that you will follow.  The position of respondents is slightly different.  You do not know what will happen during the appellant’s oral submissions – which points will fall away and which will gain importance.  Your skeleton argument should be a note of the arguments which you intend to advance in your intended order.  But it is quite likely that you will have to change the order or perhaps go off-piste to deal with unforeseen developments.
9. Replacement or updated skeleton arguments.  These are often helpful.  But there is no need to show the changes in red.  Skeletons are not pleadings!

10. Supplementary skeleton arguments.  The rules contain provision for service of supplementary skeleton arguments, but only with the permission of the court.  Some ambitious advocates see this as an opportunity to inflict 50 pages of turgid submissions upon the court (25 pages + 25 pages).  The other parties may then respond.  If there are three parties to the appeal, the unfortunate court will end up with a vast pile of skeleton arguments to struggle through.  If possible, avoid supplementary skeleton arguments.  Instead, seek permission to serve a replacement skeleton which summarises all your arguments in a single document.

11. Heading and dating of skeleton arguments.  If I pick up a mound of papers, a document with the bare heading “Skeleton argument” is no help.  The heading should say whose skeleton argument it is – e.g. “Skeleton argument of appellant/defendant”.  Skeletons should also be dated, so that the judge knows which ones to read and which ones to bin.  Counsel often ignore these basic rules.
12. Some recent judicial guidance.
Ben Nevis v Commissioners for HM Revenue & Customs [2013] EWCA Civ 578 at [55], [62] – [72].  The skeleton arguments were discursive in style, contained much irrelevant material and omitted relevant material.  At the hearing counsel read out propositions of law at dictation speed, to the dismay of the court.  As a result of the poor quality of the appellants’ skeleton arguments, the appellants’ oral submissions took three times as long as the respondents’ oral submissions.
Tchenguiz v SFO [2014] EWCA Civ 1333; [2015] 1 WLR 838.  Appellant served a 47 page skeleton argument and then sought permission to serve a 34 page supplementary skeleton argument plus 15 page appendix.  Application refused, save for a small part of the supplementary skeleton argument which was necessary.  The court made harsh comments about prolixity.  Sharp and Vos LJJ emphasised that the rules governing skeleton arguments applied just as much to complex commercial and chancery appeals as to other types of case.
Inplayer Ltd v Thorogood [2014] EWCA Civ 1511 at [52] – [57].  The appellant’s skeleton argument was “35 pages of rambling prolixity through which the reader must struggle to track down the relevant facts, issues and arguments”.  Although the appellant succeeded, the costs of his skeleton argument were disallowed.
Blakesley v SS for Work and Pensions [2015] EWCA Civ 141 at [19].  The appellant’s skeleton argument contained several pages reciting the history of the litigation, who argued what at each stage of the process and so forth.  It also set out quotations from Hansard and other irrelevant material.  This was contrary to the rules.
13. A recent example.  In February of this year I dealt with a truly shocking example.  This was a TCC appeal concerning a short point of construction.  Both parties inflicted on the court 25 pages of detailed and totally unhelpful written submissions

14. Conclusion.  A skeleton argument should contain all that is necessary and nothing which is unnecessary.  I hope that this brief note is helpful for TECBAR members.


Rupert Jackson






18th May 2017
PAGE  
2

